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History and Project

Utilitarianism and Retributivism in Cesare Beccaria

Mario De Caro*

Abstract

In analyzing Cesare Beccaria’s theory of punishment, this article emphasizes
that, while he clearly endorsed a proto-utilitarian theory of punishment strongly
at odds with positive retributivism, he also accepted some elements of negative
retributivism. This fact, however, should not be seen as weakness of Beccaria’s
view, but as another proof of his genius. As a matter of fact, he acutely understood
that a purely utilitarian conception of punishment, not mitigated by negative
retributivism, may indeed generate deep injustices — a lesson that we should
remember today, when many scholars interpret the huge amount of data coming
from the neurosciences as a proof that a utilitarian theory of punishment recommends
itself.

I. ‘Public Utility’ and ‘Human Justice’

There is no doubt that, for his idea that ‘public utility (is) the
foundation of human justice’,! Cesare Beccaria should be considered a
forerunner of utilitarianism- He also writes:

‘It is better to prevent crimes than to punish them. This is the
fundamental principle of good legislation, which is the art of conducting
men to the maximum of happiness, and to the minimum of misery, if
we may apply this mathematical expression to the good and evil of

life’. (8 41, 147)

The purpose of prevention, therefore, is not punishment, as alleged
by the retributivist tradition, but the increase of social utility — that is, the
maximization of happiness. However, one should consider Beccaria as a
forerunner of utilitarianism, but not an outright utilitarian. In fact, his

* Associate Professor of Moral Philosophy, Universita di Roma Tre and Visiting
Professor at Tufts University, Department of Philosophy.

1 C. Beccaria, An Essay on Crimes and Punishments. By the Marquis Beccaria of
Milan. With a Commentary by M. de Voltaire. A New Edition Corrected (Albany: W.C.
Little & Co., 1872; original version 1764), § 7, 34. In this article, the quotes from
Beccaria’s Of Crimes and Punishments indicate the paragraph followed by the page
number.
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valuable comments on the purpose and the proper measure of punishment
are not part of an actual theory — this theorization will only happen with
Jeremy Bentham (who, incidentally, was deeply influenced by Beccaria)
and then, with greater sophistication, with John Stuart Mill and Henry
Sidgwick.2 In particular, the reflection of the great Milanese still lacks
precise definitions of the principle of utility and an appropriate discussion
of the relevant terms (‘useful’, ‘pleasant’, ‘pleasure’, ‘happiness’, etc).

Moreover, as we shall see, it has been convincingly claimed that
Beccaria does not actually defend pure utilitarianism. In fact, his proposal
embodies — albeit in a conceptually subordinate role — some elements that
can be plausibly traced back to the retributivist tradition; and these elements
for Beccaria have an important function as safeguards against the
possibility of disproportionate punishments and abuse on the part of
magistrates.

In this article I will argue that, among the many reasons that make
Beccaria’s reflection relevant today, one is precisely the way in which he
combines the utilitarian view of punishment with these retributivist elements.
Finally, I will argue that only those contemporary conceptions that share
Beccaria’s semi-utilitarian setting are capable of withstanding the challenges
currently emerging from research conducted in the fields of cognitive science
and neuroscience.

I1I. Retributivism and Utilitarianism

Imagine a small community living on an isolated island in the ocean.
The living conditions of the community are very good: all the inhabitants
are respectful and supportive, and potential conflicts are quickly resolved
thanks to the reasonableness and good will of all. Much of the credit for
such serenity goes to the moral leader of the small population: a wise old
man that, with his advice and exemplary morality, inspires rectitude and
a sense of civic duty in the islanders.

Thus life on the island flows placidly, to the point that the only local
policeman, having nothing to do, is terribly bored. So, one day, the police
officer decides to reopen the file of the last criminal case that took place
in the island and remained unsolved: a murder that happened fifty years
ago, in which a young man was killed during a violent quarrel. Going through
the file, the officer notes that a hair was found on the crime scene but, of
course, police did not know how to analyse it back then. Delighted to have

2 On the historical and theoretical vicissitudes of utilitarianism, cf B. Eggleston and
D.E. Miller eds, The Cambridge Companion to Utilitarianism (Cambridge: Cambridge
University Press, 2014) and J. Driver, Consequentialism (London: Routledge, 2011).
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found something interesting to do, our hero takes his set of tools and analyses
the hair’s DNA. What a shock it is to find that the hair belongs to the wise
old man!

Appalled, he runs to him and asks him: ‘Dear wise old man, why did
you never tell me you were there on the day of the murder fifty years ago?
You could have helped the investigation!” ‘You see’, said the wise old man,
spelling out the words slowly, ‘not only was I there when the murder was
committed, I was actually the one who did it!” Then, staring at the dismayed
policeman, he continues: ‘We were drunk, we argued for a very futile reason
and I hit him with a bottle. He fell and died instantly. Since then I have
lived in remorse and tried to atone for my deed by behaving in the best
possible way and putting myself at the service of others. But if our community
decides to punish me, I'll be ready to pay my dues.” There is no doubt that
the wise old man is guilty: the important question, however, is whether he
should be punished or not. What would we do, if we were in the judge’s
place?

When I present this case to my students, there are usually two main
views: on the one hand, there are those who believe that punishing the
wise old man (albeit mildly) is morally correct; on the other, there are
those who think that in such a case any punishment would be unjust.
Both responses have an intuitive basis. On the one hand, it seems obvious
that punishment serves to rehabilitate the offender, to deter other potential
criminals and to protect society from dangerous people: these are utilitarian
justifications, because they look to the usefulness of the punishment for
the society as a whole. And from a perspective of this kind, to punish the
wise old man would not make sense (he is completely rehabilitated, he is
not dangerous and there is no reason to think that there are other potential
criminals to be discouraged). On the other hand, it also seems reasonable
to think that punishment serves to restore the balance of justice, if it has
been broken by someone responsible for a crime; and that this person
deserves to be punished, no matter what the consequences of punishment.
This conception has a retributivist character, as it assumes that the
foundation of the punishment lies in the fact that the convicted person
deserves it, which is why it is right to punish them without considering
the potential social effects. From this point of view, justice requires that
the wise man be punished.

Utilitarian views look to the future (that is, the consequences of the
sentence), while retributivist ones look to the past (that is, the guilt that
the offender must atone for). Utilitarianism is thus a form of
consequentialism, because it assumes that to evaluate the morality of
punishment one should only look at the consequences. Retributivism,
instead, is a form of deontologism, as it makes the morality of punishment
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depend on its ability to re-establish the balance of justice through the
punishment of those who have broken it.

However, it is important to note that the retributivist ideal can be
broken down into two very different components: one is positive (‘all
those who deserve to be punished ought to be punished’) and one negative
(‘one who is not guilty must not be punished and one is guilty must not be
punished in an excessive manner’).3 Both of these components are centred
on the notion of merit, which in turn presupposes that of moral responsibility
and consequently that of free action: whoever freely engaged in a certain
wrong is morally responsible for it and therefore deserves to be punished.

It must be stressed that while the positive component is the main
reason for the strictness of retributivism (that is, justice requires the severe
punishment of all those who are guilty), the negative component acts,
rather, as a safeguard. This happens for two reasons. First, it commands
to not punish those who do not deserve it — even if such punishment were
potentially capable of increasing public utility, as happens with the
punishment of scapegoats, which satisfy the community’s thirst for revenge.
Secondly, it denies legitimacy to excessively severe and non-humane
sentences (such as torture), even when these may bring obvious social
benefits (which could happen, for example, if one tortured a terrorist to
force them to confess the future plans of his organization).

As we shall see in the last paragraph, however, according to many
contemporary authors, today’s scholarship shows, or at least strongly
suggests, the illusory nature of the ideas of free will, moral responsibility
and merit. If these authors were correct, then all retributivist conceptions
(and both their positive and negative components) should be abandoned.

ITI1.Rule Utilitarianism and Negative Retributivism

On Crimes and Punishments discusses many of the themes that will
later become typical of the utilitarian tradition, starting with the
insistence on the social utility of punishment and hedonistic anthropology
as a backdrop to the entire concept. In the Introduction to his masterpiece,
for example, Beccaria writes that laws should be considered from the
point of view of ‘the greatest happiness of the greatest number’.4 He then

3 This conceptual distinction, now widely used especially in the English-speaking
world, was introduced by J. Mackie, ‘Morality and the Retributive Emotions’ Criminal
Justice Ethics, I, 3—10 (1982); see also A. Walen, ‘Retributive Justice’ Stanford Encyclopedia
of Philosophy (2014), available at http://plato.stanford.edu/entries/ justice-retributive/
(last visited 24 May 2016).

4 See C. Beccaria, n 1 above, Introduction, 12.
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goes on to say, in further detail:

‘(The intent of punishments is not to torment a sensible being, nor
to undo a crime already committed (...) Can the groans of a tortured
wretch recal the time past, or reverse the crime he has committed?
The end of punishment, therefore, is no other, than to prevent others
from committing the like offence. Such punishments, therefore, and
such a mode of inflicting them, ought to be chosen, as will make
strongest and most lasting impressions on the minds of others, with
the least torment to the body of the criminal’. (§ XII, 47)

From this perspective, justice should not look backwards, to ‘the time
that does not return’ — a stance which was rather common in the eighteenth
century and sometimes still is, also due to the influence of religious ideas
— almost as if justice had a responsibility to restore a supposed eternal
order of justice that the offender has breached. According to Beccaria, rather,
the goal that justice must set itself is, in fully secular terms, to increase
the well-being of citizens, protecting them from dangerous people (the
special function of punishment) and discouraging other potential criminals
(the general function of punishment).

However, in addition to these canonically utilitarian arguments, Beccaria’s
system also has other aspects, which point to different directions. First, as
noted by Philippe Audegean,5 Beccaria’s utilitarianism derives conceptually
from his adherence to contractualism, and according to this perspective,
utility should be pursued not because it is intrinsically right, but because
natural necessity has led us to consider it as such: ‘Necessity alone hath
produced, from the opposition of private passions and interests, the idea
of public utility, which is the foundation of human justice’ (VII, 34). And
then again: ‘If there be any society in which this is not a fundamental
principle, it is an unlawful society; for mankind, by their union, originally
intended to subject themselves to the least evils possible’ (§ XIX, 74).

Second, Beccaria explicitly rejects very harsh punishments not only when
(as posited by utilitarianism) they are harmful to collective happiness, but also
when, while not harmful, they are contrary to ‘enlightened reason’, justice
and the spirit of the social contract that founded our penal system:

‘If it can only be proved, that the severity of punishments, though not

5 P. Audegean, ‘Beccaria, Cesare’ Enciclopedia Italiana Treccani (2012), available at
http://www.treccani.it/enciclopedia/cesare-beccaria_ %2811-Contributo-italiano-alla-storia-
del-Pensiero:-Diritto%29/ (last visited 24 May 2016). Audegean is the author of a
fundamental text on Beccaria’s philosophy of law, La philosophie de Beccaria. Savoir
punir, savoir écrire, savoir produire (Paris: Vrin, 2010).
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immediately contrary to the public good, or to the end for which they
were intended, viz., to prevent crimes, be useless; then such severity
would be contrary to those beneficent virtues, which are the consequence
of enlightened reason, which instructs the sovereign to wish rather to
govern men in a state of freedom and happiness, than of slavery. It
would also be contrary to justice, and the social contract’. (§ III, 21)

‘By justice I understand nothing more than that bond, which is necessary to
keep the interest of individuals united; without which, men would
return to the original state of barbarity. All punishments, which exceed
the necessity of preserving this bond, are in their nature unjust’. (§ II,

19)

Finally, as Audegean notes, Beccaria — despite conceiving of legislation
in a utilitarian sense (and, indeed, precisely because of this) — believes
that, when applying the law, judges should act in accordance with an
ethical perspective, not a utilitarian one. That is, they must apply the law
without resolving to interpret it to increase the usefulness of the punishments
imposed: ‘no magistrate, even under a pretence of zeal, or the public
good, should increase the punishment already determined by the laws’ (§
ITI, 20); ‘There is nothing more dangerous than the common axiom: the
spirit of the laws is to be considered’ (§ IV, 22).

Besides, also this thesis derives from the contractualist setting of
Beccaria’s view: the original agreement cannot provide for the arbitrary
exercise of law that would follow from the magistrate’s case-by-case
interpretation. Thus, for Beccaria, the justification of punishment can
only have a utilitarian basis; however, its implementation by the judges is
deontological, because it should not be affected by the assessment of the
consequences that a punishment could have, but rather only by its
compliance with the law, which defines who should be punished and to
what extent.

Beccaria therefore deviates from classical utilitarianism in three
ways: with respect to the ultimate foundation of the concept; with respect
to the formulation of the law (which cannot provide for excessively harsh
punishments, even when they do not cause social damage); and with respect
to its implementation (which cannot contemplate arbitrary decisions on
part of magistrates). As said above, such derogations depend on Beccaria’s
adoption of the contractualist ideal. However, why Beccaria believes that
the original contract cannot tolerate excessively harsh punishments or the
magistrates’ arbitrary decisions remains to be explained. Using contemporary
philosophical jargon, one might interpret this incompatibility in two ways.

First — and this is the interpretation preferred by Audegean — it can
be assumed that Beccaria does not merely anticipate the principles of the
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concept that is now called ‘act utilitarianism’ (according to which moral
actions are those that maximize social utility), but rather foreshadows an
embryonic form of ‘rule utilitarianism’: the notion that the morality of an
action is determined by its compliance with the norms that maximize
overall happiness.® For example, with regards to the limit that Beccaria
sets for the prosecutors’ subjective interpretation of the law, Audegean
writes:?

‘The criminal law must (...) follow a rule-utilitarianism avant la lettre: it
produces the best consequences when the judges respect the rules
deontologically, not ideologically. This combination of norms to be
respected and values to be maximized reflects the fusion of
contractualism and utilitarianism. The contractors - equal, different,
driven by their interests — can only be bound and punished in the
name of utility. But utility itself presupposes security: the satisfaction
of their desire prescribes the strict, absolute sovereignty of the norms.
Therefore the end justifies the means, but not a la Machiavelli, as the
means designate a unconditioned respect of the rules. Such rules
must equally apply to everyone, regardless of people’s status and
circumstances: otherwise, some would have more rights, or more
freedom than others, and one would go back to the insecurity of the
natural state’.

However, some scholars, such as White,8 leverage the idea of negative
retribution to propose an alternative and not implausible interpretation
of Beccaria’s theses on the harshness of the law and the magistrates’
arbitrary decisions.? Their idea, essentially, is that for Beccaria the pursuit of
utility — which is still the ultimate horizon of the penal system — is bound
by the principle that you should never impose punishments that, however
useful, would affect people who do not deserve to be punished or deserve
to be punished less harshly. From this perspective, in fact, within the set
of those whom it would be useful to punish, only those who deserve it are

6 On rule utilitarianism, cf B. Hooker, ‘Rule Consequentialism’ Stanford Encyclopedia
of Philosophy (2008), available at http://plato.stanford.edu/entries/consequentialism-rule
(last visited 24 May 2016).

7 See P. Audegean, ‘Beccaria, Cesare’ n 5 above.

8 M.D. White, ‘On Beccaria, the Economics of Crime, and the Philosophy of Punishment’
2 Philosophical Inquiries, 121-137 (2014).

9 Of course, to insist on the role of negative retribution in Beccaria is very different
from considering him as an outright retributivist, as D.B. Young, ‘Cesare Beccaria:
Utilitarian or retributivist?’ 11 Journal of Criminal Justice, 4, 318-319 (1983), surprisingly
proposed. Indeed, it cannot seriously be doubted that Beccaria refused the positive component
of retributivism without hesitation.
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to be punished. In this way, to the benefit of the defendants and in the
overall interests of justice, Beccaria imposes a dual condition upon the
possibility of punishing someone: the utilitarian limitation and that based
on negative retribution.

In this regard, let us examine the famous passage in which Beccaria
writes:

‘That a punishment may not be an act of violence, of one or of many,
against a private member of society, it should be public, immediate and
necessary; the least possible in the case given; proportioned to the crime,
and determined by the laws’. (§ XLVII, 161)

Indeed, it seems reasonable to assume that some of the requirements
of justice that Beccaria mentions in this passage — that of proportionality
and that of strict observance of the laws in the infliction of punishment —
may intuitively hint at his adherence to the ideal of negative retribution,
according to which a punishment, to be fair, should only be imposed upon
those who deserve it, and only to the extent that they deserve it. It must
be noted that this holds even if punishment thereby loses part of its
powers of deterrence and social protection — that is, some of its ability to
increase public utility.

In my opinion, this latter interpretation is more plausible than that
which refers to rule utilitarianism; still, it should be recognized that textual
evidence is not enough to unravel the issue. It is also possible, and even
probable, that Beccaria was ambivalent on the subject.

IV. Scapegoating and Excessive Sentencing

Finally, it might be interesting to move the discussion from the
historical and interpretative level to the theoretical level and attempt to
understand if, in this sense, Beccaria anticipated rule utilitarianism or if,
on the contrary, he limited the effects of act utilitarianism by implicitly
referring to negative retribution. Indeed, there are very good reasons to
believe that rule utilitarianism is not capable of responding convincingly
to an objection concerning utilitarianism in general: that is, the scapegoat
issue mentioned briefly above. How can one prove, by merely using the
conceptual tools of act utilitarianism, that scapegoating or excessive
sentencing are unjust practices, regardless of the circumstances?

According to its most traditional version, ‘act utilitarianism’, if one is
to behave morally, one must perform the actions that maximize ‘general
utility’ (which is often interpreted as meaning general happiness). This
definition has the advantage of being very simple; unfortunately, it leaves
room for the obviously unjust practices of scapegoating and disproportionate
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sentencing. Suffice it to consider the simple cases in which an innocent
individual is punished or a convicted person is punished too harshly, in
order to deter potential criminals. This practice may produce a general
benefit for the community (and would thus be ipso facto acceptable from
the perspective of act utilitarianism); however, its injustice is clear. This
proves that, pace act utilitarianism, the mere maximization of social utility
cannot be the ultimate standard of just punishment.

Some philosophers have attempted to respond to this objection by
developing an alternative version of utilitarianism: ‘rule-utilitarianism’,
according to which in order to behave morally, instead of merely performing
those actions that maximize general happiness, one should rather perform
those actions that conform to the norms the application of which guarantees
the maximization of general utility.

To prove that this form of utilitarianism is capable of solving the
scapegoat and excessive sentencing problems, it should be demonstrated
that a norm that, in specific conditions, would make it possible for an
innocent individual to be punished could never maximize general utility —
and thus should not be followed. Upon a first glance, this appears to be
the case: indeed, if potential criminals knew that they could be punished
even if they did not commit any crimes, they would not be discouraged from
committed their crimes. Moreover, it may be argued that the punishment of
innocent individuals would generate widespread indignation among the
community, and indignation does not appear to be a good catalyst for
maximizing utility.

However, upon a closer analysis, it may be seen that rule utilitarianism
cannot eradicate the problem of scapegoating and excessive sentencing.
Indeed, cases are conceivable in which accepting a rule that allows for the
possibility of sentencing an innocent person (or of disproportionately
sentencing a guilty person) may increase general happiness more than
accepting a rule that would consistently rule out that possibility. An example
to this effect is the practice of decimation, which was common during
World War I especially among the Italian, Russian, and French armies;
there were many less (if any) such instances in the armies of the Central
Powers.1© The practice of decimation entailed the execution of several
soldiers chosen at random from a company that had allegedly, as a whole,
fought cowardly. Its purpose was to set an unforgettable example for the
victims’ surviving comrades. It should be noticed that, given the random
procedure used in choosing which soldiers to execute, also those who

10 A, Bach, Fusillés pour Uexemple 1914-1918 (Paris: Editions Tallandier, 2003); 1.
Guerrini and M. Pluviano, Le fucilazioni sommarie nella Prima guerra mondiale (Udine:
Gaspari, 2004).
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personally should not have been accused of cowardice may have been
executed (as shown in Stanley Kubrick’s famous movie Paths of Glory, which
is based on a true story). Moreover, if one examines the data, it could be
reasonably argued that the practice of decimation may have played a role
in the Allies’ victory — in other words, it may have been very useful to them,
as the general utility of those countries had been substantially raised.
However, even if true, would this fact make such a practice morally
acceptable? The answer is, inevitably, no.u

Briefly, the main problem of every form of utilitarianism is that it
cannot translate, without exceptions, the ideal of justice in terms of general
utility. If pure utilitarianism, in any of its versions, were to be accepted,
there would always be situations in which obviously morally wrong practices
— such as scapegoating or excessive sentencing — would become acceptable.

A much more promising alternative is that of limiting act utilitarianism
by means of negative retribution This perspective was chosen, for example,
by the two main legal-ethical thinkers of the twentieth century in the
English-speaking world: John Rawls?2 and Herbert L.A. Hart.!3 Hart, in
particular, has offered the most convincing treatment of the issue. In his
view, punishment can only be justified on a utilitarian basis: one can punish
only those whom it is useful to punish. Such a thesis is obviously
incompatible with positive retributivism, according to which one should
punish those who deserve it, whatever the consequences of their punishment.
Nevertheless, when it comes to punishments established by judges, Hart
introduces a negative-retributivist constraint — just like Beccaria, according
to White’s interpretation. In this light, given the usefulness of punishment,
one must never punish those who do not deserve it, nor can one punish
someone more than they deserve.

V. The Challenge of the Neurosciences

These observations are relevant to a discussion of particular importance
today. Indeed, a growing number of authors — interpreting in a very
controversial manner the vast amount of data issuing from science, in
particular from cognitive neuroscience — argue that (i) the ideas of free will,

11 A rule utilitarian could perhaps argue that this objection that this reasoning is
hypothetical (since it is not certain that the decimations helped the cause of the Allies in
WW1). However, first, the point is a principled one (it shows that there may be situations in
which just punishment is disconnected by the maximization of general utility). Second,
certainly one would not want to decide if the practice of decimation is an acceptable one
on the empirical ground of whether it helped the country that accepted it to win a war!

12 J, Rawls, “Two Concepts of Rules’ 54 The Philosophical Review, 3-32 (1955).

13 H.L.A. Hart, Punishment and Responsibility (Oxford: Clarendon Press, 1968).



11 The Italian Law Journal [Vol. 02 — No. o1

responsibility and merit are merely illusory and therefore (ii) retributivist
conceptions, insofar as they rest upon those ideas, should be abandoned
altogether. According to this view, the only way to offer an acceptable
theory of punishment comes from utilitarianism (whether act utilitarianism
or rule utilitarianism). The proponents of this view believe that this radical
resetting of the foundations of the law and theory of punishment should
be warmly welcomed by all those who care about the fate of justice and
garantism. For instance, Joshua Greene and Jonathan Cohen'4 wrote that:

‘At this time, the law deals firmly but mercifully with individuals
whose behaviour is obviously the product of forces that are ultimately
beyond their control. Some day, (that is, when we accept the fact that
free will is an illusion and therefore the behaviour of all of us is
beyond our control) the law may treat all convicted criminals this
way. That is, humanely’.

Positions of this kind are increasingly common.!5 And yet, they face
serious problems. First, they over-idealize the way that society treats those
who have committed crimes but do not have the capacity to discern. Second,
they assume that the supposed illusory character of free will, moral
responsibility and merit has been actually demonstrated by science —
which is actually extremely doubtful.’® Finally, and this is the most
interesting point for the purposes of our analysis, these positions are
unjustifiably optimistic with respect to the consequences of a radically
utilitarian conception of punishment. The crucial fact is that, if it were true
that the ideas of free will, moral responsibility and merit are illusory,
then, in addition to positive retributivism, negative retributivism (according
to which one can only punish those who deserve it and only as harshly as
they deserve) would also be disproved. Therefore, there would be no
counterarguments to the possibility that scapegoating should be considered
acceptable: indeed, as seen above, neither act nor rule utilitarianism possess
the conceptual resources to prove this practice is unjust.

Therefore, while assuming a utilitarian background, only negative
retributivism can place a theoretical limit upon the possibility of accepting

14 J. Greene and J. Cohen, ‘For the law, neuroscience changes nothing and everything’
Philosophical Transactions of the Royal Society of London B, CCCLIX, 1784 (2004).

15 See M. Gazzaniga, Who'’s In Charge? Free Will and the Science of the Brain (New
York: Harper Collins, 2011); S. Harris, Free Will (Oxford: Oxford University Press, 2012); D.
Pereboom, Free Will, Agency, and Meaning in Life (Oxford: Oxford University Press, 2014).

16 See the brilliant pamphlet by A. Mele, Why Science Hasn'’t Disproved Free Will
(New York: Oxford University Press, 2014) and D. Dennett, ‘Reflections on Free Will’
(2014), available at https://www.samharris.org/blog/item/reflections-on-free-will (last
visited 24 May 2016).
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unfair but socially useful practices, such as the condemnation of those
who do not deserve it or the infliction of disproportionate punishments.
After all, already two centuries ago, a great Italian thinker appeared to have
a better/clearer? (‘better’ is a bit generic) idea of the subject than many
contemporary authors do today:

‘It is doubtless of importance, that no crime should remain unpunished;
but it is useless to make a public example of the author of a crime hid
in darkness. A crime already committed, and for which there can be
no remedy, can only be punished ... with an intention that no hopes
of impunity should induce others to commit the same (This is
Beccaria’s act utilitarianism). If it be true, that the number of those,
who, from fear or virtue, respect the laws, is greater than of those by
whom they are violated, the risk of torturing an innocent person is
greater, as there is a greater probability that, caeteris paribus, an
individual hath observed, than that he hath infringed the laws’. (This
is Beccaria’s negative retributivism) (§ XVI, 60)17

17 1 wish to thank Pasquale Femia, Patrizio Gonnella and Dario Ippolito for their
helpful comments on an earlier version of this essay.



History and Project

On the Importance of Sharing National Law
so as to Shape Future Trans-National Legal Solutions

Diana Wallis*

It is a privilege, as an English common lawyer, to be asked to write
the editorial to an English language journal focusing on Italian Law. I
write at a moment when the formal campaign period leading to UK’s
referendum on a possible exit from the European Union has just begun.
The stakes for the English common law and our legal system could not be
higher. There are few who would question the immense influence of the
common law on European legal development, but not only, in turn the
common law has been enriched both by direct transplants and a closer
working with civilian systems. That is how it should be in the modern
world; our legal systems as used by increasingly global entities and
indeed global citizens need to be more open, flexible and interconnected.
How the common law will fare in the case of a Brexit is difficult to predict,
but the worry is that it will become more insular and certainly less
influential.

That is why the sharing of our various national law experiences and
developments is so important; when you are staring into the face of the
possibility of losing that dynamic exchange, then what might be lost is
thrown into sharp relief. As one who studied Swiss law before I embarked
on my common law legal studies I have always been an advocate of
comparative legal education; we have so much to learn from one another
and this Journal is an innovative example of that. In preparing to write
this introduction it has been a huge pleasure to dip into the previous issues.

I always remember when I began my civilian legal education how
astonished I was to make even the basic discovery that there were indeed
three Rs not just two; so not just Renaissance and Reformation, but also
of course Reception, a concept that is almost entirely absent from most
English history teaching! It is this that gives Italian Law its illustrious
heritage and huge influence through the work of the university scholars of

* President of the European Law Institute, Senior Fellow, University of Hull, Law School.
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the medieval age. When I think that the ‘father’ of my favourite legal
discipline, conflict of laws, Bartolus, was an outstanding Italian legal scholar
of that age.! This golden period of Italian legal scholarship has given so
much to the development of the law we now know and take for granted in
our respective national traditions (even in the common law). So there is
all the more reason that a wider audience should now become familiar
with modern Italian Law. Even more so when as has been well documented
elsewhere we see the emergence of a ‘law market’ where English and German
law have been openly touted to gain work for national courts and legal
services. We may have misgivings about the commercialisation of national
justice systems but if the side effect is to give greater visibility to differing
legal approaches and solutions there may equally be positive outcomes.
So I believe any enterprise that allows us to discover or indeed rediscover
Italian Law is to be welcomed.

In this respect I am delighted that the European Law Institute will
this September hold its Annual Conference in the historic university city
of Ferrara. Our aim, as always to bring together the European legal
community in the widest sense; judges, practitioners and academics,
meeting to look for better solutions to Europe’s legal problems. The Institute
is itself a ‘legal borrowing’, modelled on its elder cousin the American
Law Institute which has had huge impact over a period of nearly ninety
years in influencing US legal developments. This is the ELI’s aspiration
and by all accounts we have not made a bad start, having got the ear of
the European institutions on a number of topical issues, particularly but
not only in respect of contract law and civil procedure. The fact that we
are meeting in Ferrara and hosted by our colleagues in the Law School
there means that we are equally assured of a high level of Italian law
input.

At the same moment ELI will launch an Italian hub, this development
has already occurred in a number of countries and allows ELI colleagues
to meet regionally and locally to discuss ELI projects, help bring forward
new ones and generally address European legal matters of topical interest.
So I would hope that the deepened presence of ELI on the Italian stage
during this year will be very much a complimentary activity to the aspirations
of this Journal.

1 See in this regard P. Femia, ‘Criticism. From the Outskirts of a World Without a Centre’
1 The Italian Law Journal, 1, 4-16 (2015).



The Performance of the Italian Civil Justice System:
An Empirical Assessment”

Remo Caponi**

Abstract

The unreasonable length of Italian civil proceedings goes on filling pages of
newspapers and magazines. According to some authoritative views, the inefficiency
of the civil justice system helps explain why the Italian model of legislation and
scholarship in civil procedure is not as influential on the European scene as it was
in the past. Interestingly enough, a nearly diametrically opposed thesis has also
been advanced, according to which the Italian procedural law and mainstream
scholarship in civil procedure lack a clear, up-to-date, principle-oriented and
comprehensive approach towards problems and challenges that contemporary civil
justice systems face today. Such an outdated and overly complicated approach
might contribute to the inefficiency of the Italian system of civil justice. The
Italian Law Journal, which aims to both spread knowledge (and criticism) of the
Italian legal system and foster international debate among lawyers of different
traditions, may be an appropriate venue for deepening our understanding of the
current performance of the Italian civil justice system. It may, in particular, assist
us in ascertaining the major causes for its inefficiencies, with a view to assessing
(in a subsequent article) whether the prevailing way of thinking of legal scholars
may, in the end, exacerbate the relevant problems.

I. Introduction

When it comes to the features of Italian civil procedure that are best
known abroad, its most powerful device comes immediately to mind: the
‘Ttalian Torpedo’.

In 1997 a lawyer, Mario Franzosi, suggested how ruthless litigants could
turn the undue delay of the ordinary civil proceedings in Italy to their
advantage:

* The research leading to this contribution has received funding in the framework of
the research project of national interest (PRIN) 2012 (2012SAM3KM) on Codification of
EU Administrative Procedures, financed by the Italian Ministry of the University (coordinator
Prof Jacques Ziller, University of Pavia). I am very grateful to Ronan Condon, research associate
at the European University Institute (EUI), for the language and stylistic revision and valuable
comments on an earlier draft of this article. All errors are mine.

** Full Professor of Civil Procedure, University of Florence, School of Law.
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‘And here comes the slow-moving ship. (...) If an action for declaration
of non-infringement is started before a slow-moving Italian court (for
obtaining a declaration that there is no violation of patent registered
in Italy and/or in other European countries), all the other European
judges must decline jurisdiction on their own motion until the Italian
case is decided. And since an Italian case is decided when the three
degrees of jurisdiction are exhausted (first instance, appeal and second
appeal), this may take an outrageous length of time. During this time,
the enforcement of the intellectual property right would be paralyzed.
(...) The possibility of jeopardizing the system with an action for
obtaining a declaration of non-infringement, in a slow-moving country,
of a patent registered in various European countries is a serious
challenge to the system of the enforcement of intellectual property. To
continue to use the maritime analogy, the Italian torpedo could pose a
real threat to an organized convoy.™

Although TItalian torpedoes have been somewhat disarmed by the
recast Brussels Regulation, at least in the context of exclusive jurisdiction
clauses,? the unreasonable length of Italian civil proceedings goes on filling
pages of newspapers3 and magazines.4

According to some authoritative views, the inefficiency of the civil
justice system helps explain why the Italian model of legislation and
scholarship in civil procedure is not as influential on the European scene
as it was in the past.5

Interestingly enough, a nearly diametrically opposed thesis has also
been advanced, according to which the Italian procedural law and
mainstream scholarship in civil procedure lack a clear, up-to-date,
principle-oriented and comprehensive approach towards problems and
challenges that contemporary civil justice systems face today. Such an
outdated and overly complicated approach might contribute to the

t M. Franzosi, ‘Worldwide Patent Litigation and the Italian Torpedo’ European
Intellectual Property Review, 382, 384 (1997).

2 See Art 31, para 2 European Parliament and Council Regulation (EU) 1215/2012 of
12 December 2012 on jurisdiction and the recognition and enforcement of judgments in
civil and commercial matters.

3 See R. Scammell, ‘Busy Italian judge defers case until 2019’ The Guardian online,
4 January 2016, available at http://www.theguardian.com/world/2016/jan/04/busy-
italian-judge-defers-case-2019-taranto (last visited 24 May 2016).

4 ‘The wheels of justice grind slow’ The Economist, 20 February 2016, 46.

5 V. Varano, ‘Il diritto processuale civile italiano in Europa’, in M. Bussani ed, Il diritto
italiano in Europa (1861-2014). Scienza, giurisprudenza, legislazione. Annuario di diritto
comparato e di studi legislativi (Napoli: Edizioni Scientifiche italiane, 2014), 125, 127.
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inefficiency of the Italian system of civil justice.¢

The Italian Law Journal, which aims to both spread knowledge (and
criticism) of the Italian legal system and foster international debate among
lawyers of different traditions, may be an appropriate venue for deepening
our understanding of the current performance of the Italian civil justice
system.” It may, in particular, assist us in ascertaining the major causes
for its inefficiencies, with a view to assessing (in a subsequent article) whether
the prevailing way of thinking of legal scholars may, in the end, exacerbate
the relevant problems.

II. The Current Performance of the Italian System of Civil
Justice

1. The Use of Quantitative Indicators

It has become a commonplace that the Italian system of civil justice is
inefficient, largely because of the huge backlog of cases before courts and
undue delays in ordinary civil proceedings.8

To assess the current performance of the Italian system one has to
use some quantitative indicators, including the number of judges and
practitioners, the flow of proceedings, the clearance rate, the disposition
time, the litigation rate, et cetera.

The clearance rate can be used to ascertain whether courts are keeping
abreast of the number of incoming cases without, thereby, increasing their
backlog.9 The clearance rate, expressed as a percentage, is obtained when
the number of resolved cases is divided by the number of incoming cases

6 See R. Stiirner, ‘Die Rolle des dogmatischen Denkens im Zivilprozessrecht’ Zeitschrift
fiir Zivilprozess, 271, 297, fn 139 (2014).

7 For further remarks on the topic dealt with in the subsequent paragraph II, see R.
Caponi, ‘European Minimum Standards for Courts. Independence, Specialization, Efficiency.
A Glance from Italy’, in C. Althammer and M. Weller eds, Europdische Mindeststandards
fiir Spruchkérper (Tiibingen: Mohr-Siebeck, 2016) forthcoming.

8 For Italian readers: ‘ordinary proceedings’ refers to proceedings encompassing a
cognizione piena, a plenary assessment on the issues of fact and law of the dispute.

9 See European Commission for the Efficiency of Justice (CEPEJ), ‘Report on
European Judicial Systems. Efficiency and Quality of Justice’, 2014 Edition, 2012 Data,
190, available at http://www.coe.int/t/dghl/cooperation/cepej/evaluation/2014/Rapport_
2014_en.pdf (last visited 24 May 2016): ‘A clearance rate close to 100% indicates the
ability of the court or of a judicial system to resolve more or less as many cases as the
number of incoming cases within the given time period. A clearance rate above 100%
indicates the ability of the system to resolve more cases than received, thus reducing any
potential backlog. Finally, if the number of incoming cases is higher than the number of
resolved cases, the clearance rate will fall below 100%. When a clearance rate goes below
100%, the number of unresolved cases at the end of a reporting period (backlog) will
rise’.
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and the result is multiplied by one hundred.

Moreover, the length of proceedings (or disposition time indicator)
can provide further insight into how courts manage their flow of cases.
This indicator, expressed in days, is obtained when the number of unresolved
cases at the end of a period (normally a year) is divided by the number of
resolved cases in the same period and the result is multiplied by three
hundred sixty-five (days).1°

One should be aware, of course, that using indicators is a somewhat
risky business, as the researcher (especially the scholar in civil procedure
working, so to speak, in a stand-alone position) has no control over its
methodological premises. However, one has to ‘step in’, as it were, as the
use of indicators for evaluating the performance of judicial systems has
rapidly spread since the beginning of the twenty-first century. While it is
quite possible that cultural factors difficult to reduce to quantitative data
are the single most important determinant of the performance of legal
systems, quantitative analysis is helpful insofar as it highlights key areas
in which the legal system is under-performing and indicates where resources
should be allocated.

In the subsequent subparagraphs, I take stock of several statistical data
concerning the number of judges, the number of civil cases in the courts of
first and second instance, the numbers of lawyers, and the litigation rates
in Italy.

2. Number of Judges

10 See ibid 190: ‘A case turnover ratio and a disposition time indicator provide
further insight into how a judicial system manages its flow of cases. Generally, a case
turnover ratio and disposition time compares the number of resolved cases during the
observed period and the number of unresolved cases at the end of the observed period.
The ratios measure how quickly a judicial system (or a court) “turns over” the cases
received — that is, how long it takes for a type of case to be resolved. The relationship
between the number of cases that are resolved during an observed period and the number of
unresolved cases at the end of the period can be expressed in two ways. The first measures
the share of resolved cases from the same category in the remaining backlog (...). The
second possibility, which relies on the first data, determines the number of days necessary
for a pending case to be solved in court. This prospective indicator (...) is an indicator of
timeframe, more precisely of disposition time, which is calculated by dividing 365 days
in a year by the case turnover ratio (...). It needs to be mentioned that this ratio does not
provide a clear estimate of the average time needed to process each case’.

A slightly different formula used to calculate delay is (C1 + C2): (E + U) = g. C1 is the
number of proceedings pending at the beginning of a period (normally, a year), C2 is the
number of proceedings pending at the beginning of the following period, E is the
number of cases filed during the year, U is the number of cases disposed of during the
year, and finally g is the average duration in years and fractions of years.
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The number of career magistrates, as fixed by statute, is ten thousand
one hundred fifty-one: six thousand three hundred seventy-nine judges,
two thousand one hundred fifty-seven prosecutors (among them, circa
one hundred fifty are on temporary leave of absence to perform other
duties, eg at the Ministry of Justice, and three hundred fifty-four are
trainees). There are about two thousand seven hundred sixty-five career
judges examining civil cases at first and second instance.!2

In addition to career magistrates, there is an even higher number of
honorary magistrates.’3 They have a legal education (mostly, they are
practitioners) and are managed by the High Council of the Judiciary
(Consiglio Superiore della Magistratura, CSM), but their status and
remuneration is quite different from that of career magistrates. There are
several types of honorary judges; among whom are those dealing more
intensively with civil cases including one thousand eight hundred eighty
justices of the peace, (giudici di pace who also deal with small minor
criminal offences),'4 two thousand one hundred fifty-six honorary judges
in the courts of general jurisdiction (tribunali), one hundred seventeen
honorary judges in the courts of appeal, and one thousand ninety-six
honorary judges in the juvenile courts.!5

The trend towards the deployment of an increasing number of honorary
judges is grounded in the need to reduce the costs of the administration
of justice, but the differences of status and pay between honorary and
career judges has caused tensions that need to be reconciled by the
legislator.16 Historical statistics, concerning the first decades of the twentieth
century, show that the Italian justice system performed far better than today,
when honorary judges adjudicated the largest number of civil disputes.”

3. Number of Proceedings at First and Second Instance

It is worth comparing the number of judges examining, exclusively or
mainly, civil cases (two thousand seven hundred sixty-five career judges,

1 Currently, legge 13 November 2008 no 181.

12 This number emerges from a survey conducted in 2014 by the High Council of the
Judiciary, available at www.csm.it. In reality, the number of career judges will be a little
higher, as a few courts did not answer the questionnaire sent around by the High Council.

13 Art 106, para 2 and Art 116 Constitution.

14 For this number of currently working justices of the peace, see Ministero della
giustizia, ‘Piano della performance 2015-2017’, 11, available at https://www.giustizia.it/
giustizia/it/contentview.wp?previsiousPage=mg_1_8_1&contentld=ART1169110 (last
visited 24 May 2016).

15 These data are available at www.csm.it.

16 See the draft law 2015 no 1738 currently pending in Parliament.

17 See A. Proto Pisani, ‘Che fare della Magistratura onoraria?’ Foro italiano, V, 364
(2015).
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one thousand eight hundred eighty justices of the peace, two thousand
one hundred fifty-six honorary judges in the tribunali, and one hundred
seventeen honorary judges in the courts of appeal) with the number of
civil cases before the courts of first and second instance. The notion of
‘civil cases’ refers to all ordinary proceedings (including labour disputes,
family matters, bankruptcy and insolvency, at first and second instance),
summary proceedings (mainly issuing payment orders and provisional
measures), and enforcement proceedings, unless otherwise indicated.:8

Consider the statistics from 2013, provided by the Italian Ministry of
Justice.l9 Concerning the justices of the peace, they were charged with
some one million three hundred seventy-two thousand four hundred twenty-
one new cases; one million four hundred fifteen thousand twenty cases
were resolved, while one million two hundred ninety-six thousand seventy-
five cases were pending at the end of 2013. Accordingly, the justices of the
peace had a clearance rate of one hundred three, such that the backlog of
cases was decreasing relative to the previous year. The average disposition
time amounted to three hundred thirty-four days. The justices of the
peace disposed of an average of seven hundred fifty-two cases per capita
(one million four hundred fifteen thousand twenty divided by one thousand
eight hundred eighty), without distinguishing between ordinary proceedings
and special proceedings (mainly payment orders).

In the ordinary courts of general jurisdiction (tribunali), there were
two million eight hundred thirteen thousand sixty-eight new lodgements,
two million eight hundred ninety-nine thousand two hundred forty-seven
resolved cases, and three million two hundred sixty-five thousand eight
hundred seventy-five cases pending at the end of 2013. Accordingly, the
clearance rate was one hundred three. The average disposition time, taking
into account only the main body of ordinary proceedings (ordinary
proceedings, proceedings regarding labour disputes, and proceedings
regarding social security benefits), amounted to nine hundred twenty-
three days (one million eight hundred thirty-seven thousand five hundred
forty cases pending at the end of 2013, divided by seven hundred twenty-
six thousand six hundred thirty-eight resolved cases, and the result
multiplied by three hundred sixty-five).2o

In the courts of appeal, there were one hundred twenty-three thousand
two hundred forty-one new cases, one hundred sixty-four thousand five
hundred seventy-seven resolved cases, and three hundred ninety-seven

18 For detailed statistics distinguishing among the different types of proceedings,
see Ministero della giustizia, n 14 above, 15.

19 Thid.

20 For these data on ordinary proceedings, ibid.
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thousand five hundred thirty-six cases pending at the end of 2013.
Accordingly, the clearance rate was one hundred thirty-three, such that
the backlog of cases in the courts of appeal is substantially decreasing.
The average disposition time amounted to eight hundred eighty-one days.

4. Number of Judges and Number of Resolved Cases

Career judges as well as lay judges in the tribunali and in the courts
of appeals (two thousand seven hundred sixty-five career judges, two
thousand one hundred fifty-six honorary judges in the tribunali, one hundred
seventeen honorary judges in the courts of appeal) disposed of an average
of one hundred seventy-six ordinary proceedings per capita in 2013
(seven hundred twenty-six thousand six hundred thirty-eight resolved cases
in the tribunali, one hundred sixty-four thousand five hundred seventy-seven
resolved cases in the courts of appeal).2t To these proceedings one should
add, as far as the tribunali are concerned: bankruptcy proceedings,
proceedings in family matters, executory proceedings, special proceedings
(mainly payment orders and provisional measures).

5. The Overload of the Supreme Court

The heavy workload of the Corte di Cassazione has been a serious
problem for a number of decades. The Italian Supreme Court decides
cases in civil and criminal matters, and is charged with the task of
reviewing appellate judgments on points of law22 and ensuring ‘the exact
observance and the uniform interpretation of the law’.23

The Italian Constitution provides for a right to review by the Corte di
Cassazione on grounds of violation of law.24 Due to the extensive use of
this guarantee, the number of appeals to the Corte di Cassazione has
increased dramatically in the last decades. Just over three thousand
appeals were submitted annually during the 1960s. In the 1980s the
number had grown to more than ten thousand in civil cases only.25 In
2013, there were twenty-nine thousand ninety-one civil cases lodged to
the Court for review. In the same year the Court disposed of thirty thousand
one hundred seventy-nine civil cases. At the end of the year there were

21T could not distinguish between courts in first and second instance, as I had at my
disposal only the aggregate number of two thousand seven hundred sixty-five career
judges dealing with civil cases in the tribunali and corti di appello.

22 See Art 360 code of civil procedure. See M. De Cristofaro and N. Trocker eds,
Civil Justice in Italy (Nagoya: Nagoya University, 2010), 24.

23 Art 65 regio decreto 30 January 1941 no 12, law on judicial organisation (ordinamento
giudiziario).

24 See Art 111, para 7 Constitution.

25 See M. De Cristofaro and N. Trocker eds, n 22 above, 26, fn 24.
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ninety-eight thousand six hundred ninety civil cases pending!26

The clearance rate of the Supreme Court for 2013 was one hundred
three, meaning that the Corte di Cassazione is decreasing its backlog. As
to the length of proceedings, in 2013 the disposition time by the Supreme
Courts amounted to slightly more than three years and three months (one
thousand one hundred ninety-three days).

Court delays are not the only consequence of the heavy workload and
the flood of applications. The large numbers of decisions require a large
number of judges: in 2013 there were one hundred twenty-one civil judges
who decided approximately two hundred forty cases per capita:27
subtracting thirty days of holidays and fifty-two weekends from three
hundred sixty-five days, each judge of the Supreme Court writes slightly
more than one judgment per day. Thus, conflicting judgments are
unavoidable and, as such, the Corte di Cassazione has been for decades
unable to guarantee the consistency and predictability of its decisions,
which makes the uniform interpretation of the law a difficult task to be
achieved:28 ‘Instead, the court has become a sort of judicial supermarket,
wherein lawyers can often be sure to find any precedent they need to
plead the case of their client’,29 which increases legal uncertainty and the
litigation rate in the Italian legal system.

In the last decade certain ‘internal’ procedural devices were introduced
to reduce the workload of the Court with modest results.30 The best
solution to tackle this problem would be to filter access to the Court in
order to reduce the number of appeals only to those having a great
significance, analogous to how access to the German Supreme Court is
regulated.3! This reform proposal is strongly opposed by the bar, on the

26 See Ministero della giustizia, n 14 above, 15.

27 See Corte suprema di cassazione, ‘Relazione sull’amministrazione della giustizia
nell’anno 2014, 61, available at http://www.cortedicassazione.it/cassazione-resources/
resources/cms/documents/Relazione_amministrazione_Giustizia_2014_del_Primo_Pr
esidente_Giorgio_Santacroce.pdf (last visited 24 May 2016).

28 See M. De Cristofaro and N. Trocker eds, n 22 above, 26.

29 S, Chiarloni, ‘Civil Justice and its Paradoxes: An Italian Perspective’, in A.A.S.
Zuckerman et al eds, Civil Justice in Crisis. Comparative Perspectives of Civil Procedure
(Oxford: Oxford University Press, 1999), 263, 267.

30 See from the newest reform of the Art 360, no 5 Code of Civil Procedure (legge 7
August 2012 no 134); Art 360-bis Code of Civil Procedure (legge 18 June 2009 no 69,
also introducing the Sixth Section of the Supreme Court ‘Filter’); Art 366-bis Code of
Civil Procedure (introducing in 2006 a new requirement of the application for review,
the so called quesito di diritto, query on point of law, abolished in 2009); Arts 375, 380-
bis, 380-ter Code of Civil Procedure (legge 24 March 2001 no 89, regulating an accelerated
proceedings).

31 Pointing in that direction, see the results of the General Assembly of the Supreme
Court, held in June 2015, suggesting to Parliament and government to amend Art 111
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basis that the constitutional right to review by the Corte di Cassazione
implies an unrestricted access to courts up to the Supreme Court.

6. Backlog of Cases

Finally, examining all adjudicating bodies (justices of the peace,
tribunali, courts of appeal, Corte di Cassazione) as well as all civil cases,
there were some four million three hundred eighty-eight thousand five
hundred ninety-one new proceedings initiated, four million five hundred
sixty-nine thousand three hundred thirty-two resolved cases, and five million
one hundred fifty-five thousand ten cases pending at the end of 2013 (with a
four per cent decrease of backlogs, compared to 2012).

The number of cases pending at the end of year has steadily decreased in
the last four years, with an average decrease of some five per cent per year.
Of course, strictly speaking not all cases pending are delayed, because one
has to subtract from the amount cases pending those whose duration is no
longer than the ‘reasonable’ length.32

7. Average Performance of Judges as a Cause of Inefficiency?

In the light of these statistics, one can exclude that the average
performance of Italian judges plays the key role in causing the unreasonable
length of ordinary civil proceedings. This finding is confirmed by the 2016
European Union (EU) Justice Scoreboard, which states that the Italian
rate of resolving civil and commercial litigation at first instance (clearance
rate) is the second best in Europe (after Luxembourg).33

Constitution, by way of limiting the admissibility of appeals to the Corte di Cassazione
in civil matters to cases in which this is needed in order to formulate ‘legal principles of
general validity’, available at http://www.cortedicassazione.it/cassazione-resources/resources
/ems/documents/20150625_DocumentoAssembleaGenerale.pdf (last visited 24 May
2016).

32 The problem of assessing the reasonable length of ordinary civil proceedings in
Italy cannot be addressed here. At any rate, the level of delay has become clearly
unreasonable in many cases in Italy, giving rise to many complaints to the European
Court of Human Rights for violation of Art 6, para 1 European Convention on Human
Rights. To curb the number of complaints to the European Court, a law was passed in
2001 (legge 24 March 2001 no 89) and amended in 2012 and 2013 which entitles those
who suffered damages from the undue delay of proceedings to claim monetary
compensation. It should be kept in mind that the compensation may be claimed only
when the duration of proceedings is over three years (in first instance).

33 See ‘2016 EU Justice Scoreboard’, figure no 8, available at http://ec.europa.eu/justice/
effective-justice/files/justice_scoreboard_2016_en.pdf (last visited 24 May 2016) where
one can find the clearance rates of 2010, 2012, 2013, and 2014. The extraordinary good
performance in 2012 can be explained by a significant decrease in the number of cases
initiated, particularly in the years 2010 and 2011, due both to the increase of court taxes
(contributo unificato) that litigants are required to pay to initiate the proceedings, and
the Italian Mediation Act 2010 (decreto legislativo 4 March 2010 no 28), which provides
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Of course, this is not to say that the bench has no responsibility for the
current situation of the civil justice system. As to the professional evaluations
and promotions of magistrates, until the mid-1960s career advancement
in the judiciary was based on evaluations by senior judges, who were expected
to evaluate the written judicial opinions of their younger colleagues. Following
a number of statutes enacted between 1966 and 1979, this system has
undergone radical change. As a consequence, promotions have been based
largely on seniority of service. Promotion to a higher position means the
judge is entitled, but not obliged, to perform the higher level functions.
Therefore, a judge may gain the status and the salary of an appellate court
judge, but is permitted to continue to serve as a judge of first instance if he
or she so wishes. As a consequence, several thousand judges enjoy the status
and the salary of judges of Cassazione without being required to fulfil the
attendant duties. These changes have certainly fostered the independence of
judges. On the other hand, it has been acknowledged that the peculiar
relationship which, over the past forty years or so, has been created between
promotion and professional evaluation is unsatisfactory. In fact, it is quite
uncommon for a judge not to be promoted or to be dismissed from office for
inability or incompetence prior to the age of mandatory retirement.

Professional evaluations and promotions are now regulated by a new
law.34 Magistrates are evaluated several times in the course of their career
with reference to four aspects of their performance: capacity, productivity,
diligence, and motivation. The new law aims to make the conditions of
professional evaluations and promotions more stringent. An analysis of the
decisions of the CSM under the new regulation shows that all the magistrates
that were evaluated were regularly promoted.35 Additionally, the fixing of
performance targets remains an open issue in Italy.3¢

8. Litigation Rate

In order to inquire further into the reasons for the unreasonable length
of ordinary civil proceedings in Italy, it is worth recalling that the number

that mediation must be sought prior to the commencement of proceedings in a
significant number of disputes. For further remarks on this point, see R. Caponi, Italian
Civil Justice System: ‘Most Significant Innovations in the Last Years (2009-2012)’, in
0O.G. Chase et al eds, Civil Litigation in Comparative Context, 136, available at
http://www.law.nyu.edu/sites/default/files/ECM_PRO_074529.pdf (last visited 24 May
2016); G. Pailli and N. Trocker, ‘Ttaly’s New Law on Mediation in Civil and Commercial
Matters’ Zeitschrift fiir Zivilprozess-International, 75 (2013).

34 Decreto legislativo 5 April 2006 no 160.

35 See G. Di Federico, ‘Judicial Independence in Italy’, in A. Seibert-Fohr ed, Judicial
Independence in Transition (Berlin, New York: Springer, 2012), 374.

36 See R. Fuzio, ‘La misura del lavoro del magistrato tra standard e carichi esigibili.
Problema nuovo? A che punto siamo (Nota a Consiglio sup. magistratura, 23 settembre
2015 e Consiglio sup. magistratura, 23 luglio 2014)’ Foro italiano, 111, 58 (2016).
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of new first instance initiated cases per one hundred thousand inhabitants
was two thousand six hundred thirteen in 2012.37 Thus, the litigation rate
is higher than in Germany (one thousand nine hundred sixty-one), the
UK (one thousand eight hundred fifty-nine), and Austria (one thousand
two hundred thirty-five), lower than Spain (three thousand eight hundred
twenty-eight) and Greece (five thousand eight hundred thirty-four, which
is extraordinarily high compared to all others European countries), and
similar to France (two thousand five hundred seventy-five). Thus, the Italian
litigation rate, compared to that of similarly positioned European countries,
is high.38

This finding as to Italy might be rather a consequence than a cause of
the undue delay of civil proceedings, as debtors who are unwilling to fulfil
their obligations can to some extent rely on the duration of proceedings
and are comfortable when facing lawsuits.39

9. High Number of Lawyers as a Cause of Inefficiency?

Although a self-regulated body, the legal profession has not been very
successful in controlling admissions in the past decades. As of 2012, Italy
has the third highest number of lawyers among the countries of the Council
of Europe: two hundred twenty-six thousand two hundred twenty-two, that
is to say circa three hundred seventy-nine per one hundred thousand
inhabitants4© (in Germany they are two hundred per one hundred thousand
inhabitants, in France eighty-five, in Greece three hundred eight, in Spain
two hundred eighty-five, in Austria ninety-three).

Apart from a fortunate minority of specialists in such fields as business
law and administrative law, most lawyers must make what income they
can out of handling large numbers of cases in low-value fields, such as
car-accidents, credit recovery and employment law disputes.4

As Nicolo Trocker clarifies:

‘The pursuit of sources of income contributes to the judicial burden,
favours futile controversies and makes lawyers turn into a stimulus to

37 See CEPEJ, ‘Report on European Judicial Systems’ (2014 edition), 202, table 9.4,
available at http://www.coe.int/t/dghl/cooperation/cepej/evaluation/2014/Rapport__
2014_en.pdf (last visited 24 May 2016).

38 For an inquiry into the causes of litigation in Italy, dating back to the 1990s but
still useful, see S. Pellegrini, La litigiosita in Italia (Milano: Giuffre, 1997).

39 On this point see D. Marchesi, Litiganti, avvocati e magistratura (Bologna: Il
Mulino, 2003), 71: ‘pathological component of civil justice demand’.

40 CEPEJ, n 37 above, 377, table 12.1. The highest number of lawyers is in Luxembourg;
the second highest is in Greece.

41 M. De Cristofaro and N. Trocker eds, n 22 above, 49.
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litigation instead of a restraint over it.’42

The work practices of law firms further enable lawyers to handle a large
numbers of cases simultaneously.
As Sergio Chiarloni put it:

‘In such hierarchically structured firms, a chief with managerial and
representative functions supervises the work of a large number of
employees. The lower level employees are often beginners, employed
at the level that their talents allow. Some apprentices carry out
jurisprudential and doctrinal research, others carry papers to and from
the court. The present slow procedures allow practitioners to manage
an increasing caseload while keeping the same number of employees.
Most work can be performed in the office. Thanks to postponements,
work can be scheduled in order to allow the most cost-effective
employment of staff.’43

10. Structure of Proceedings

The work practices described by Chiarloni are also adopted by medium-
and small-sized law firms, which make up the bulk of the legal profession
in Italy. The reference made to ‘postponements’ synchronizes work practices
with the structure of ordinary civil proceedings.44 The civil procedure of
Italy, as well as those of other countries belonging to the Romance legal
family (such as France, South American countries and, until the new code
of civil procedure of 2000, Spain) originates from the Italian-canonical
procedure. Based on this model, a procedural model with three different
stages has developed: the written introductory phase (made up of the
statement of claim, the defendant’s response, and the exchange of a number
of briefs between the parties); the fact-finding phase (made up of the
taking of evidence by the instructing judge); and the final decision phase,
where the decision on the dispute is to be issued by the instructing judge
(or a judicial panel in certain cases)45 after the parties have been given the
opportunity to exchange their final briefs. The fact-finding phase often
requires several hearings for the evidence to be compiled. This model is
characterized by a sequence of hearings and not by a concentrated main
hearing, such as in Germany, England and (after the new Code of Civil

42 Ibid.

43 See S. Chiarloni, n 29 above, 267.

44 See R. Caponi, “Zur Struktur des italienischen Zivilprozesses’ Festschrift fiir Rolf
Stiirner zum 70. Geburtstag (Tibingen: Mohr Siebeck, 2014), 1455.

45 For these cases, see Art 50-bis Code of Civil Procedure.
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Procedure, enacted in 2000) in Spain.4¢

This structure of proceedings not only enables law firms to organize
their work for a significant amount of pending cases, but also makes it
possible for most judges to handle their heavy workload. In these
conditions, they are more comfortable with a number of hearings (where
very little advances), postponements centred on a mostly written handling
of the case by the parties, and a final examination of written submissions
by the judge, rather than with proceedings centred on a labour-intense
main hearing,.

In conclusion, the current structure of ordinary proceedings coincides
with the interests of law firms and the bureaucratic spirit of many judges
rather than with the public interest in the administration of justice.

11. Backlog of Cases as a Driver of Undue Delay of Proceedings

The ratio of the number of judges examining civil proceedings to the
number of cases to be dealt with has been unfavourable for decades. There
are too few judges in relation to the disputes to be resolved. The number of
career judges per one hundred thousand inhabitants in Italy is lower than
that of most European countries (Italy ten point six; Germany twenty-four;
France ten point seven; Spain eleven point two; Austria eighteen point three;
Greece twenty-three point three).47 The ratio of honorary judges per one
hundred thousand inhabitants is even more unfavourable (Italy five point
five; Germany one hundred twenty-two point three; France thirty-eight;
Spain sixteen point seven; Austria N/A, Greece N/A).

Relatively low numbers of judges, coupled with a high litigation rate,
results in the huge backlog of cases. As of 2013, the number of cases pending
before the courts of first instance amounted to one million two hundred
ninety-six thousand seventy-five before the justices of the peace, and three
million two hundred sixty-five thousand eight hundred seventy-five before
the tribunali.48

The huge workload of the courts plays the leading role in determining
the undue delay of ordinary civil proceedings and making it difficult to
implement procedural reforms aimed at changing the structure of
proceedings by introducing proceedings centred on a main hearing, which
would be the best solution from a comparative prospective.

However, it would not be fair to say that there is ‘too much’ litigation in
Italy (and possibly anywhere) just as it would not be fair to say that there are

46 For this comparison, see R. Stiirner, ‘The Principles of Transnational Civil Procedure.
An Introduction to Their Basic Conceptions’ Rabels Zeitschrift, 201-223 (2005).

47 CEPEJ, n 37 above, 155, table 7.1.

48 See Ministero della giustizia, n 14 above, 15.
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too many sick people or too many people who want to make use of public
transport. There are only governments which are unable to put courts,
hospitals, and public transport companies in an appropriate position to
perform their duties and to cope with their caseloads, patients and
passengers.

In Italy, the problems caused by the unfavourable ratio of the number of
judges to the number of civil cases to be dealt with has been underestimated
for decades. The indifference and the inability of the political process to
tackle this problem in a timely manner has contributed to the increase of the
backlog of cases pending before the courts.

II1. Legislative Changes in the Last Few Years

Italian policy makers and regulators have too often relied upon the
reforms of the rules of procedure instead of developing more comprehensive
remedies for the problems under discussion. In the last few years, however,
one can detect signs of change, pointing to improving court organization;
although the proposals are mixed with remnants of old approaches.

The following main innovations took place since 2012: (a) about seven
hundred courts of first instance (more than thirty tribunali and more than
six hundred sixty-five giudici di pace) were removed; (b) e-justice, in terms
of digital communications between courts and practitioners have been
further fostered; (c) summary proceedings were introduced before the courts
of second instance, leading to the refusal of appeal if there is no ‘reasonable
prospect of success’ (Art 348-bis Code of Civil Procedure), which has certainly
contributed to the decrease of the backlog of cases in the courts of appeal;
(d) powers of the Supreme Court to quash a judicial decision for defective
reasoning were limited (Art 360, para 1, no 5 Code of Civil Procedure); (e)
the possibility to change procedural track (from the normal to an accelerated
proceedings) at the first hearing has been introduced (Art 183-bis Code of
Civil Procedure); (f) the legal framework for lawyers to negotiate the
resolution of the dispute has been enhanced (negoziazione assistita); (g)
the possibility for judges to be assisted by law clerks has been improved;
(h) further small changes in the fields of enforcement of judgments and
insolvency proceedings have been introduced at the beginning of May 2016.49

IV. The Current Performance of the Italian Civil Justice System:
An Evaluation

49 Cf decreto legge 3 May 2016 no 102.
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The current performance of the Italian civil justice system gives no
cause for joy. Yet, the situation has been steadily improving in the last few
years. One of the main factors of this change has been rather concealed.
Since the end of the 1990s the collection of statistical data on the judicial
system by the Ministry of justice has been enhanced, thus enabling scholars
and policy-makers to obtain a better understanding of the real situation,
which is very diverse from a region to region, from court to court, making
it difficult to adopt uniform performance targets on a national basis for
the time being.5° As to the geographical distribution of backlog, the bulk
of it is in southern Italy, while a number of courts, especially in northern
Italy, are performing relatively well. By way of example, the tribunale of
Turin adopted in recent years a very successful backlog-reduction
programme5! and the Ministry of Justice is currently attempting to expand
this programme on a national basis.52

Special statistical inquiries focused both on the performance of single
courts or certain regions can point to specific causes for inefficiencies
depending either on abnormal litigation rates in some judicial districts or
dysfunctions in certain courts.

V. Concluding Remarks

In the end, the question remains as to how to tackle the problems of
Italian civil justice in an effective way.

One can start by recalling the main factors that may determine the
success or failure of any given judicial system. In essence, three criteria
stand out, and they can be placed on an ascending scale of importance:
first, skilfully drafted procedural rules; second, appropriate financial resources;
third, the attitude of parties, legal practitioners and judges.

The first factor requires that the procedural rules be skilfully drafted
and adequate to meet the expectations of parties, practitioners and judges.
This is only a first element, which is not conclusive; since there has never
been a procedural law so well constituted such as to prevent all bad practices
and, conversely, there has never been a procedural law so misguided as to
prevent good practices of judicial proceedings (to paraphrase Virgilio Andrioli,
an outstanding Italian scholar in civil procedure of the twentieth century).

50 Cf the special statistical inquiry as of October 2014, available at https://www.giustizia.it
/giustizia/it/mg_2_9_10_1.wp?previsiousPage=mg_14_7 (last visited 24 May 2016).

51 So called ‘Strasburgo’ Program.

52 ‘Strasburgo 2 Program’. Mario Barbuto, former President of the tribunale of
Turin has joined the Ministry of Justice as a chief of the Department dealing with the
subject of court organisation.
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Justice is administered in courthouses, not simply through written words
in statutory provisions. It needs, in fact, considerable financial investment
by governments. Thus, the second factor is the availability of financial
resources such as to implement the procedural law in a satisfactory way.

Moreover, the performance of judicial systems does not depend only
on carefully drafted rules and adequate financial resources, but also on
the role played by a third factor: mindset, cultural views, ethical beliefs,
style, usage and customs affecting policy-makers, people and professionals
involved in the machinery of justice. For instance, the propensity of
individuals to litigate depends considerably also on cultural and ethical
attitudes, such as the degree of honesty, fairness, integrity and good faith
that characterizes human relations in a given environment and in a given
historical moment; the degree of individuals’ social responsibility and
awareness of their rights; and the habit of resorting to methods of alternative
dispute resolution, and so on.

In particular, promoting mediation and others means of alternative
dispute resolution, through proper education of the public and the legal
profession,53 can play a major role in reducing the disputes brought before
the courts for adjudication. However, it should be clarified that ADR methods
should not be seen as a remedy for the inefficiencies of the machinery of
justice. Instead, they should have an ‘added value’, even though courts
operate effectively and efficiently. The promotion of mediation should always
be accompanied by efforts to improve the efficiency of public civil justice
system and not by attempts at limiting access to courts. Thus the adjective
‘alternative’ is actually misleading in relation to out-of-court dispute
resolution methods. The out-of-court dispute resolution methods ought not
to be an alternative to the state civil justice system, but rather its
complement.

A major role is also played by habits of mind, professional skills as well
as the level of cooperation among judges, practitioners and judicial staff. For
example, the fast-paced development of technologies, as it occurs today,
requires also an adaptability to new standards of technology. Even the
availability of adequate financial resources is of little benefit if it does not
come with the managerial skills required to manage these resources in an
efficient way.

Propensities to litigate, habit of resorting to ADR, professional and
managerial skills, are mainly cultural issues. Thus, judicial practice is
influenced by a number of factors, among which the binding force of legal

53 A short period of mandatory mediation as it is envisaged in the amended version
of the Mediation Act could be useful to that end. Cflegge 9 August 2013 no 98.
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rules plays a less critical role than the mindset, the cultural views and
ethical beliefs of parties, judges, and professionals.54

In short, the third factor, the cultural one, is the most important, since it
enhances the role of skilful drafting and financial resources.

However, one should be cautious with simple causal assertions, like
those treating culture as a factor external to law that shapes behaviour
and institutional arrangements. In the end, one should treat culture as a
set of shared meanings that make certain options more thinkable such as
to enable one to act accordingly. This approach is in line with Clifford
Geertz’s thoughts,55 which rejected interpretations of culture that placed
ultimate significance on its capacity to produce particular social practices
and argued that seemingly identical practices may have entirely different
meanings, such that the value of cultural interpretation is to sift through
those meanings rather than simply to assert that culture causes the
practices themselves.5¢

The task of deepening the extent to which the attitudes of scholars of
civil procedure may play a role with regard to these variables remains for
another article.

54 For a definition of ‘practice of the law’ as ‘a whole series of legal relevant conducts
engaged by a homogeneous social group’, see J. Ghestin, ‘Rapport de synthese’, in Travaux
de l'association H. Capitant ed, Le role de la pratique dans la formation du droit (Paris:
Economica, 1985), 17.

55 See C. Geertz, The Interpretation of Cultures. Selected Essays (New York: Basic
Books, 1973), 6, 12.

56 For further remarks on this point, R. Caponi, ‘Harmonizing Civil Procedure: Some
Initial Remarks’, in B. Hess and X. Kramer eds, From Common Rules to Best Practices
in European Civil Procedure (Baden Baden: Nomos, 2016), forthcoming.
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Abstract

The value of developing hybrid international criminal procedure (ICP) is that
it is arguably inclusive (representing two major legal traditions) and distinct from
any domestic system, thus creating a separate, sui generis realm for international
criminal law (ICL) jurists to meet. Since its inception at Nuremberg, individual
elements of hybridity have consistently caused concern amongst practitioners and
legal theorists, largely around questions of transposition as jurists from one tradition
resisted practices from the other. Transposition problems remain unresolved in modern
ICP and have received extensive attention in the literature. The practice of hybridity
itself, however — the determination to operationalize ICL through procedures drawing
from different legal traditions, with specific practices drawn from singular jurisdictions
— has received less critical scrutiny. This article addresses the practice of hybridity in
ICP, drawing examples from the construction and evolution of hybrid procedure at
the International Criminal Tribunal for the Former Yugoslavia (ICTY), to argue that
the hybridity practiced by international criminal tribunals renders them ‘post rule
of law’ institutions, thus challenging their central didactic and norm-constructing
roles.

I. Introduction

Beginning with the International Military Tribunal (IMT) at Nuremberg,
international criminal tribunals (ICTs) have developed and applied a
hybrid criminal procedure, drawing on practices from two of the world’s
major legal traditions, common law and civil law. As institutions practicing
international criminal law (ICL) have expanded, and as twenty years of
jurisprudence from the Yugoslav and Rwanda tribunals joins a growing
jurisprudence from the International Criminal Court (ICC), international
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Professor, The American University of Paris. This research is funded by the Danish National
Research Foundation Grant no DNRF105 and conducted under the auspices of iCourts,
the Danish National Research Foundation’s Centre of Excellence for International Courts.
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criminal procedure (ICP) has emerged as a legal field. ICP is the subject
of several legal treatises,! and is taught in some law schools.

The value of developing hybrid ICP is that it is arguably inclusive
(representing two major legal traditions)? and distinct from any domestic
system, thus creating a separate, sui generis realm for ICL jurists to
meet.3 Since its inception at Nuremberg, individual elements of hybridity
have consistently caused concern amongst practitioners and legal theorists,
largely around questions of transposition as jurists from one tradition resisted
practices from the other.4 Transposition problems remain unresolved in
modern ICP and have received extensive attention in the literature.5 The

t R. Cryer et al, An Introduction to International Criminal Law and Procedure
(Cambridge: Cambridge University Press, 31 ed, 2014); V. Tochilovsky, Jurisprudence
of the International Criminal Courts and the European Court of Human Rights:
Procedure and Evidence (Leiden: Martinus Nijhoff Publishers, 2008); V. Tochilovsky,
‘The Nature and Evolution of the Rules of Procedure and Evidence’, in K.A.A. Khan, C.
Buisman et al eds, Principles of Evidence in International Criminal Justice (Oxford:
Oxford University Press, 2010); M. Shahabuddeen, International Criminal Justice at
the Yugoslav Tribunal: A Judge’s Recollection (Oxford: Oxford University Press, 2012);
A. Whiting, ‘The ICTY as a Laboratory for International Criminal Procedure’, in B.
Swart, A. Zahar et al eds, The Legacy of the International Criminal Tribunal for the
Former Yugoslavia (Oxford: Oxford University Press, 2011); R. May and M. Wierda,
International Criminal Evidence (Leiden: Brill Publishers, 2002); J.D. Jackson and S.J.
Summers, The Internationalization of Criminal Evidence: Beyond the Common Law
and Civil Law Traditions (New York: Cambridge University Press, 2012); M.C. Bassiouni,
Introduction to International Criminal Law (The Netherlands: Martinus Nijhoff
Publishers, 2012); J. Doria, H. Gasser et al eds, The Legal Regime of the International
Criminal Court Essays in Honour of Professor Igor Blishchenko (Leiden: Brill
Publishers, 2009); A. Cassese, The Oxford Companion to International Criminal Justice
(Oxford: Oxford University Press, 2009).

2 But see discussion in R. Vogler, ‘Making International Criminal Procedure Work:
From Theory to Practice’, in R. Henham and M. Findlay eds, Exploring the Boundaries
of International Criminal Justice: Strategies for Achieving Justice in Post-Conflict
Societies (Farnham: Ashgate Publishing Group, 2011), 105-127 (noting that ICP importantly
neglects African and Islamic law traditions).

3 M. Delmas-Marty, ‘The Contribution of Comparative Law to a Pluralist Conception of
International Criminal Law’ 1(1) Journal of International Criminal Justice, 13-25, 20 (2003)
(arguing that hybrid international laws will have ‘acquired a new dimension, independent of
their original meaning’); K. Ambos, ‘International Criminal Procedure: ‘Adversarial’
‘Inquisitorial’ or Mixed?’ 3 Third International Criminal Law Review, 1-37 (2003); P.L.
Robinson, ‘Ensuring Fair And Expeditious Trials At The International Criminal Tribunal For
The Former Yugoslavia’ 11 European Journal of International Law, 569-589 (2000).

4 For example, at the IMT, the charge of conspiracy, as drawn from the common
law, was resisted by those trained in the civil law tradition. See S. Pomorski, ‘Conspiracy
and Criminal Organizations’, in G. Ginsburgs and V.N. Kudriatsev eds, The Nuremberg
Trial and International Law (The Netherlands: Martinus Nijhoff Publishers, 1990).

5 See, for example, the rich discussion on plea bargaining before ICTs, eg R. Rauxloh,
Plea Bargaining in National and International Law, a Comparative Study (Abingdon:
Routledge, 2012); M. Harmon, ‘Plea Bargaining: The Uninvited Guest at the International
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practice of hybridity® itself, however — the determination to operationalize
ICL through procedures drawing from different legal traditions, with
specific practices drawn from singular jurisdictions — has received less
critical scrutiny.”

This article addresses the practice of hybridity in ICP, drawing
examples from the construction and evolution of hybrid procedure at the
International Criminal Tribunal for the Former Yugoslavia (ICTY), to argue
that ICT operation is ‘post rule of law’. Rule of law processes underwrite
liberalism and legalism and shore up the rationale for ICL.8 The central
function of ICTs is to deliver (as courts) and model (as didactic institutions)?
justice. Yet ICTs face particular pressures that distinguish them from
domestic criminal courts, specifically to achieve convictions in order to
justify the public resources expended on international trials.’© These

Criminal Tribunal for the Former Yugoslavia’, in J. Doria, H. Gasser et al eds, n 1 above,
161-182.

6 Note that the term hybrid refers entirely to the procedure applied by tribunals, and
not the structure of the tribunals themselves. In international criminal law ‘hybrid’ usually
references particular court structures comprising national and international judges, such
as the Special Court for Sierra Leone, the Extraordinary Chambers for Cambodia, the
Special Panels for serious Crime in East Timor, and the Chambres Africaines Extraordinaires
in Senegal. See A. Del Vecchio, International Courts and Tribunals between Globalisation
and Localisms (The Hague: Eleven International Publishing, 2014), 156-170.

7 Much of the critical commentary examining hybridity in fact seeks practical resolutions
designed to improve the ‘marriage’ of the two systems as represented at ICP. See, eg R.
Skilbeck, ‘Frankenstein’s Monster: Creating a New International Procedure’ 8 Journal of
International Criminal Justice, 451-462 (2010); M. Farlie, ‘The Marriage of Common and
Continental Law at the ICTY and its Progeny, Due Process Deficit’ 4(3) International
Criminal Law Review, 243-319 (2004); J.D. Jackson, ‘Finding the Best Epistemic Fit for
International Criminal Tribunals: Beyond the Adversarial-Inquisitorial Dichotomy’ 7(1)
Journal of International Criminal Justice, 17-39 (2009); R. Vogler, n 2 above.

8 The International Bar Association defines rule of law thus: ‘An independent,
impartial judiciary; the presumption of innocence; the right to a fair and public trial
without undue delay; a rational and proportionate approach to punishment; a strong
and independent legal profession; strict protection of confidential communications
between lawyer and client; equality of all before the law; these are all fundamental
principles of the Rule of Law. Accordingly, arbitrary arrests; secret trials; indefinite
detention without trial; cruel or degrading treatment or punishment; intimidation or
corruption in the electoral process; are all unacceptable’. (IBAS 2009 resolution, available at
http://www.ibanet.org/Document/Default.aspx?DocumentUid=a19de354-aod7-4b17-a7ff
-f6048081cd85 (last visited 24 May 2016)).

9 M.R. Damaska, ‘What is the Point of International Criminal Justice?’ 83 Chicago-
Kent Law Review, 329-365 (2008). Regarding the ICTY’s capacity in this regard, see eg,
L. Nettlefield, Courting Democracy in Bosnia and Herzegovina: The Hague Tribunal’s
Impact in a Postwar State (Cambridge: Cambridge University Press, 2010).

10 See, for example, Report of the Secretary-General, The rule of law and transitional
Jjustice in conflict and post-conflict societies, UN Doc S/2004/616 para 42 (23 August 2004):
‘The two ad hoc tribunals have grown into large institutions, with more than 2,000 posts
between them and a combined annual budget exceeding a quarter of a billion dollars —
equivalent to more than 15 per cent of the Organization’s total regular budget. Although
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pressures emerge from the principal-agent relationship between ICTs and
the community of states they serve, a structure that excludes the interests of
third parties and is common to international organizations (IOs) generally.:
Unlike other 10s, however, ICTs’ failures of accountability to third parties
challenge their capacity to meaningfully perform their central function
(because delivering and modeling ‘justice’ turns on the legitimacy*2 courts
enjoy before third parties).

The paper is divided into four parts. Part one explores civil and common
law systems as cultural typologies. Both traditions share similar goals and
rationales for criminal sanctions — both empower a state apparatus to
substitute private retribution with a public process through which the guilty
are punished and the innocent exonerated — yet the means applied differ
significantly. Part two contrasts the specifics of criminal procedure
between the two systems, demonstrating how the logic of each typology
maps onto procedural elements in domestic criminal law practice. Part
three moves these considerations to the international realm, examining
some specifics of ICTY procedure to show how the ICTY’s evolving procedure
constitutes civil law methods harnessed by common law methodologies, a
situation that threatens institutional legitimacy through a structural
disregard for the presumption of innocence. Part four argues that the
practice of hybridity at ICL has effectively placed its institutions not as
bulwarks of a cosmopolitan, global rule of law system, but rather as
institutions that have deliberately left the rule of law in their wake (that have
become, as the title evokes, ‘post rule of law’). The fourth part concludes with
one example of a post rule of law ICL practice, sentencing by the ICTY.

II. Legal Typologies as Legal Cultures

John Merryman’s classic monograph on the civil law distinguishes
legal traditions (civil law and common law) from particularized legal
systems within those traditions.13 In some contemporary discourse, however,

trying complex legal cases of this nature would be expensive for any legal system and the
tribunals’ impact and performance cannot be measured in financial numbers alone, the
stark differential between cost and number of cases processed does raise important
questions.’

11 J. Klabbers, ‘The EJIL Foreword: The Transformation of International Organizations
Law’ 26(1) The European Journal of International Law, 9-82 (2015).

12 Re variations and measurements of judicial legitimacy see D. Bodansky, ‘Legitimacy
in International Law and International Relations’ (2011) APSA 2011 Annual Meeting
Paper, available at SSRN: http://ssrn.com/abstract=1900289 (last visited 24 May 2016).

13 J. Merryman and R. Perez-Perdomo, The Civil Law Tradition: An Introduction
to the Legal Systems of Europe and Latin America (Palo Alto: Stanford University
Press, 31 ed, 2007). See also H.P. Glenn, Legal Traditions of the World: Sustainable
Diversity in Law (Oxford: Oxford University Press, 4t ed, 2010); S. Zappala, Human
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making distinctions between the dichotomies of the two systems has
become passé. Challenges come in several forms. Some commentators
insist that the extensive borrowing between legal systems makes discussions
of distinct or separate legal schools obsolete.l4 Others seek to draw
distinctions between domestic and international practices that would make
categories applied to domestic legal systems inapplicable at international
law.’s Moreover, there is a scholarly split between theorists of ICL and
comparative law scholars,¢ and within comparative law scholarship itself,
regarding the possibility and compatibility of legal transplants.?”
Resistance from contemporary commentators notwithstanding, this
first section traces the distinct ideological impulses that distinguish the
two western legal traditions of common and civil law, arguing that these
ideological frameworks substantiate individual understandings of how
justice and fairness are practiced. At criminal law procedure is the framework
for substantive justice to be performed. Faulty procedure, or procedure
not received as legitimate, will raise justice concerns even where the
outcome is desired or understandable. Put another way, procedure seen
as legitimate has the potential to make even an undesired outcome ‘fair’
to observers.!8 Thus the question of ICP’s structure has traction far beyond
its practitioners, with wider ramifications for the legitimacy of ICL and its

Rights In International Criminal Proceedings (Oxford: Oxford University Press, 2003),
15-16 (arguing that important distinctions exist that substantially differentiate the two
traditions).

14 K. Ambos, n 3 above (arguing that both systems are equally adversarial and inquisitorial);
M.R. Damaska, The Faces of Justice and State Authority: A Comparative Approach to
the Legal Process (New Haven: Yale University Press, 1986) (defining legal traditions in
terms of separate ideas of officialdom, but nonetheless noting that the extensive borrowing
from outside engaged in by modern legal systems obscures strict divides).

15 M. Langer, ‘The Rise of Managerial Judging in International Criminal Law’ Bepress
Legal Series Working paper, 343 (2005); F. Mégret, ‘In Search of the ‘Vertical: An
Exploration of What Makes International Criminal Tribunals Different (and Why)?* Working
Paper Series, 1-57 (2008).

16 See M. Delmas-Marty, n 3 above, 15 (arguing that ICP represents a rapprochement
between ICL and comparative law); E. Grande, ‘Comparative Criminal Justice’, in M.
Bussani and U. Mattei eds, The Cambridge Companion to Comparative Law (Cambridge:
Cambridge University Press, 2012), 191-209 (noting that comparative criminal law is an
underdeveloped field that has blossomed with the rise of ICL); see also R. Vogler, n 2
above, 111-112.

17 Where there is a debate regarding whether practices can be ‘transplanted’ (A. Watson,
Legal Transplants: An Approach to Comparative Law (Scotland: Scottish Academic Press,
1974)) or whether the context in which a rule exists is essential to that rule’s function, so
that where a rule or practice removed from its native context likely loses significant
meaning (see D. Nelken, ‘Comparativists and Transferability’, in P. Legrand and R. Munday
eds, Comparative Legal Studies: Traditions and Transitions (Cambridge: Cambridge
University Press, 2003), 437-466); P. Legrande, ‘The Impossibility of Legal Transplants’
4(111) Maastrict Journal of European and Comparative Law, 111-124 (1997).

18 T, Tyler, Why People Obey the Law (Princeton: Princeton University Press, 1990).
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understood capacity as a mechanism for transitional justice and
institutional modeling.

1. Criminal Law Processes in Common Law and Civil Law
Traditions

Rule of law practice is central to common and civil law traditions in
the modern age.19 Rule of law practices place the transparency and even
application of democratically determined laws at the center of state
action.2° The rule of law encompasses ideas of balance, fairness, and the
social contract, where the legitimacy of government rests on the consent
of the governed. Rule of law practice is particularly central to the sensitive
business of turning the massive power of the state against the individual
to potentially deprive him of liberty or property: ie, the practice of criminal
law. Criminal procedure is substantive criminal law operationalized per a
rule of law standard.

Although western criminal systems have indeed borrowed much from
each other,2! there remain central foundational ideologies that separate the
common and civil law traditions. Common law, also referred to as judge-
made law’ developed in England and was exported to her former colonies.
Common law recognizes precedent — previously decided cases — as a form of
legal authority. Also known as ‘adversarial law’, the common law tradition
subscribes to the value of a contest in order to determine truth. This
‘marketplace of ideas’ approach, wherein the strongest idea should triumph,
positions the court, and very specifically the trial, as the site where social
and legal norms are decided or affirmed.

Common law ensures a fair trial through procedural safeguards
surrounding the performance of the trial itself (such as common law’s

19 M. Rosenfeld, ‘The Rule of Law and the Legitimacy of Constitutional Democracy’
74 Southern California Law Review, 1307-1351 (2001).

20 J. Miiller, Contesting Democracy: Political Ideas in Twentieth-Century Europe
(New Haven: Yale University Press, 2011), 6 (discussing the creation of post war democracies
in Europe as a ‘constitutional settlement’).

21 The reform of the Italian criminal system in the 1980s to incorporate elements of
adversarialism is the most discussed example, although there are others (see W. Pizzi
and L. Marafioti, ‘The New Italian Code of Criminal Procedure: The Difficulties of Building
an Adversarial Trial System on a Civil Law Foundation’ 17(1) Yale Journal of International
Law, 1-40 (1992); E. Grande, ‘Ttalian Criminal Justice: Borrowing and Resistance’ 48
American Journal of Comparative Law, 227-259 (2000). Borrowing goes the other way,
as well: see R. Subramanian and A. Shames, ‘Sentencing and Prison Practices in Germany
and the Netherlands: Implications for the United States’ VERA Institute of Justice (2013),
available at http://www.vera.org/sites/default/files/resources/downloads/european-american
-prison-report-v3.pdf (last visited 24 May 2016) (discussing a project where US judges
were introduced to Dutch and German sentencing practices and ideologies and reported
implementing ideas into their own practice).
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notoriously complex rules of evidence). At common law, trials represent
the exposition, climax and dénouement of the story being told. Trials are
characterized by spectacle and performance2? (often referred to as the
central ‘orality’ of the preceedings). Because of the uncertainty of trial
outcomes, both sides in the contest (the prosecution and the defense, who
are adversaries) enjoy incentives to bargain or otherwise avoid trial. In
the particularized common law system of the US, for example, plea
bargaining (wherein defendant and prosecution agree on the outcome of
the case and thereby avoid jury trial) is estimated to dispose of up to
ninety-five percent of criminal cases.23

Civil law, also known as ‘codified law’ or inquisitorial law, follows the
principle articulated by Montesquieu that a legal code, drafted by legislators,
constitutes the law that must be applied, without creativity or approximation,
by judges.24 Civil law systems construct procedure around an investigation
carried out by several state parties which engage in, and oversee, the
state’s search for the truth. This is seen as the ‘one case’?s or ‘unity of
meaning’26 approach because impartial public officials seeking the truth
of a matter construct a single dossier containing all evidence and argument
gathered. The unity of the argument means that criminal liability is
assessed before trial; in the words of ICTY defense attorney Michael
Karnavas, ‘before indicting a suspect and putting him or her through the
meat-grinding process of a criminal trial, the prosecutor in the civil law
system will be virtually certain that the evidence gathered and available to
the court will support a guilty verdict’.27 Trials in civil law systems serve
as moments of transparency to reveal the work of the state and are
unavoidable (ie, a defendant’s admission of guilt does not cancel the
requirement that she face trial). Acquittals are rare, and in the event a
defendant is acquitted, this decision may be appealed by the prosecutor.
Finally, civil law views law and politics as antithetical; civil law processes
are designed to limit subjectivity, understood as contradiction of the
uniformity and predictability that constitutes the rule of law. From the
administrative nature of judicial appointments and review, to the prohibition

22 R.P. Burns, A Theory of the Trial (Princeton: Princeton University Press, 2001).

23 G. Fisher, ‘Plea Bargaining’s Triumph’ 109 The Yale Law Journal, 857-1087 (2000)
(stating that ninety/ninety-five percent of cases were resolved through guilty pleas).

24 C. Montesquieu, The Spirit of the Laws (1750), translated and edited by A.M.
Cohler, B.C. Miller et al (Cambridge: Cambridge University Press,1989).

25 K. Ambos, n 3 above.

26 A, Garapon and I. Papadopoulous, Juger en Amérique at en France: Culture
Juridique Francaise et Common Law (Paris: Odile Jakobs, 2004).

27 M.G. Karnavas, ‘Gathering Evidence in International Criminal Trials: The View of
a Criminal Defence Lawyer’, in M. Bohlander ed, International Criminal Justice: A
Critical Analysis of Institutions and Procedures (London: Cameron May, 2007), 75-152.
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that judges participate in political organizations, and extending to its
treatment of a singular truth, the civil law is committed to engaging in a
scientific, objective pursuit of justice.

2. Legal Traditions’ Ideologies and Cultures

A central ideological distinction between common law and civil law
systems is epistemological, and concerns the question of how best to
reach truth.28 It is important not to overstate this difference: some
commentators would make truth ‘seminal’2 to the civil law or merely
‘procedural’se to the common law. Both systems seek truth, because the
substantive justice of imprisoning an individual resides in truth.3! Rather,
the epistemological divide between the two systems consists of the means
of knowing. This divide has been categorized as the ‘two case’ versus ‘one
case’ model,32 or the ‘dispute’ versus ‘the official investigation’ model.33
Common law criminal procedure is characterized by two sides (the
prosecution and the defense), each an ‘interested party’ with a stake in
the outcome of the contest. The defendant, whose liberty is at issue, is
obviously an interested party. But the prosecution, too, though nominally
charged with pursuing justice, tends to view convictions as ‘wins’ and
acquittals as ‘losses’.34 At common law the prosecution and the defense
separately assemble their own facts, witnesses, and arguments in order to
present two competing cases, which come to a head at trial. The contest
between the parties consists largely in the disclosure (or withholding) of
information. The judge acts as a referee in this contest, assuring that
procedural rules are followed and controlling the information available to
the decision maker, the jury. As Mirjan R. Damaska notes, the binary

28 S, Zappala, n 13 above, 16; W. Pizzi and L. Marafioti, n 21 above. M.R. Damaska,
‘The Uncertain Fate of Evidentiary Transplants: Anglo-American and Continental
Experiments’ 45 American Journal of Comparative Law, 839-852, 843 (1997).

29 M. Farlie, n 7 above.

30 S. Zappala, n 13 above.

31 J.v.H. Holtermann, ‘ “One of the Challenges that Can Plausibly Be Raised Against
Them”?: On the Role of Truth in Debates about the Legitimacy of International Criminal
Tribunals’, in N. Hayashi and C. M. Bailliet eds, The Legitimacy of International Criminal
Tribunals, (Cambridge: Cambridge University Press, 2016). Vladimir Tochilovsky locates
the distinction in ‘statutory obligation’ where civil law judges are statutorily obligated to
discover the truth, whereas common law judges are merely ‘interested’ in truth. V.
Tochilovsky, ‘The Nature and Evolution of the Rules of Procedure and Evidence’ n 1
above, 162.

32 K. Ambos, n 3 above.

33 M.R. Damaska, n 14 above.

34 W. Pizzi, ‘Understanding Prosecutorial Discretion in the United States: The Limits of
Comparative Criminal Procedure as an Instrument of Reform’ 54 Ohio State Law
Journal, 1325-1373 (1993).
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nature of the contest between prosecution and defense excludes the
possible of representing a third interest, that of the victim.35 This is in
stark contrast with civil law traditions, where the truth is discovered through
the studied construction, by disinterested parties, of all the relevant facts.

The two traditions imagine a very distinct role for the judge, what
Mirjan R. Damaska calls ‘separate ideas of officialdom’.36 The civil law
judge is a bureaucrat: positions are appointed by examination, and judges
in civil law systems are both more numerous, and younger, than their
common law counterparts.3” The job of the civil law judge is decide
‘correctly’, which may be understood as uniformly; dissenting opinions
are generally swallowed except in the highest courts, and judgments move
up a hierarchical pyramid to be corrected as necessary.38 The common
law judge, on the other hand, is encouraged to ‘individualize’ justice.39
This is operationalized through the production of carefully reasoned
judgments, including concurring and dissenting opinions. The reasoning
offered by these decisions may enter wider social conversations and direct
social and political narratives, or styles of argument.4c Thus the
institutionalization of legal apparati translates into distinct legal cultures
between the two traditions. Justice as idealized within the civil law tradition
resides in the careful, measured adherence to formalities decreed by the
legislature and institutionalized in judicial practice. Justice as idealized
within the common law tradition resides in the strength of the argument
made within a judicial determination.4!

Commitment to one’s legal culture (specifically, the understandings
of how justice is served imagined through one’s native legal typology)42

35 M.R. Damaska, n 14 above.

36 Tbid.

37 M. Bohlander, Principles of German Criminal Procedure (Oxford: Hart Publishing,
2012).

38 J. Merryman and R. Perez-Perdomo, n 13 above, 38; M.R. Damaska, n 14 above.

39 M.R. Damaska, n 14 above, 19.

40 J. Shklar, Legalism: Law, Morals, and Political Trials (Cambridge: Harvard
University Press, (1964) 1986); M. Osiel, Mass Atrocity, Collective Memory and the Law
(New Brunswick: Transaction Publishers, 1997).

41 These are ideal types. Note that the actual practice of justice in both systems
would recognize both of these ideal types as important: common law lawyers would
reject the suggestion that law for them is not ‘measured’, and civil law lawyers would
reject the notion that strength of argument should be absent from law.

42 For a thorough definition of legal culture see K. Klare, ‘Legal Culture and
Transformative Constitutionalism’ 14 South African Journal of Human Rights, 167
(1998): ‘By legal culture I mean professional sensibilities, habits of mind, and intellectual
reflexes: What are the characteristic rhetorical strategies developed by participants in any
given legal setting? What is their repertoire of recurring argumentative moves? What
counts as a persuasive legal argument? What types of arguments, possibly valid in other
contexts (eg in political philosophy), are deemed outside the professional discourse of
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appears moral, even quasi-religious.43 In the nineteenth century, Max
Weber characterized the common law system as ‘irrational’,44 and
contemporary sources suggest little has changed regarding the distrust
that legal practitioners show for typologies not their own. Even those
practitioners positioned at legal crossroads — practitioners working in hybrid
international systems, or comparativists interested in legal systems outside
their own — exhibit great difficulty overcoming a bias towards their primary
understanding of how justice, fairness, and rule of law are practiced.
Interviews conducted by the author with ICTY personnel confirmed these
deep-rooted biases playing out in ICL practice. One civil-law-trained
employee in the ICTY’s Office of the Prosecutor (OTP), considering the
deep differences he noticed between how different chambers at the ICTY
work, explained:

‘Some (ICTY procedural) rules make more sense to you, so you apply
them. The rest you ignore. As you’re reading through the rules, you
pick the ones you like, that make sense. Everybody does this. OTP,
defense, judges — they all do. This is wrong — people should come to
the ICTY to learn. But instead they import some things and not
others.’45

Even where lawyers trained in one tradition seek to praise practices
borrowed from the other, the prejudices emerging from their native
typology emerge. Consider one common-law-trained attorney in the OTP,
on the ‘value’ of civil law procedure:

‘One of the benefits of working at the ICTY is that I see how stupid
many common law things are. The civil law is totally intolerant of
many stupid technical arguments why evidence shouldn’t be admitted.

lawyers? What enduring political and ethical commitments influence professional discourse?
What are understandings of and assumptions about politics, social life and justice? What
inarticulate premises (are) culturally and historically ingrained in the professional discourse
and outlook.’ (internal citations omitted).

43 “To common law ears, the strange cluster of the words ‘the Appeals Chamber
convicted him’ sounds blasphemous.” G. Gordon, ‘Toward an International Criminal
Procedure: Due Process Aspirations and Limitations’ 1 Bepress Legal Series, 45 (2006).

44 For civil-law-based Max Weber, Anglo-American law was ‘empirical justice’, where
formal judgments are rendered not ‘by subsumption under rational concepts, but by
drawing on ‘analogies’ and by depending upon and interpreting concrete ‘precedents’ ’.
M. Weber, Economy and Society: An Outline of Interpretive Sociology, in G. Roth and
C. Wittich eds (Berkeley: University of California Press, 1978). As Alan Hunt notes,
‘(Weber’s) picture of the development of the common law is of a gradual stripping away
of the irrational elements and their replacement by legal formalism which does not in
itself rid the system of its irrationality.” A. Hunt, The Sociological Movement in Law
(London: Macmillan, 1978), 123.

45 Interview May 2005 ICTY The Hague OTP.
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Civil law lets in everything, and the judge can decide what weight to
give things. This is very good at getting at the truth. Because the role
of a good defense attorney is to stop the truth from getting out. A
good defense attorney just needs to throw enough obstacles in front
of the prosecutor so that he hasn’t proved his case, and he’s won.
That’s not good for truth. In order to advance reconciliation, you
don’t want to use technical argument to exclude evidence. You want
to let the truth get out.™6

For this OTP employee, legal practice was still very much based in an
adversarial typology, and civil law procedure had appeal because of what
it might permit him ‘to win’. Opinion remains divided even at the highest
judicial eschelons. Although ICTY Justice Antonio Cassese called the
hybridity ‘“felicitous’ in the Erdemovi¢ case,47 other judges at the ICTY are
less sanguine.48

Of course, problems of transposition and translation are only magnified
for practitioners without experience of other legal cultures.49 This has
ramifications regarding equality of arms, an imbalance to which common
law processes are quite sensitive.

46 Thid.

47 Prosecutor v Drazen Erdemovié, case n IT-96-22, 7 October 1997, (United Nations -
International Criminal Tribunal for the former Yugoslavia), Appeals Chamber, Separate
and Dissenting Opinion of Judge Antonio Cassese para 5.

48 A, Orie, ‘Accusatorial v. Inquisitorial Approach in International Criminal Proceedings
Prior to the Establishment of the ICC and in the Proceedings Before the ICC’, in A.
Cassese, P. Gaeta et al eds, The Rome Statute of The International Criminal Court: A
Commentary (Oxford: Oxford University Press, 2002), 1445; P.M. Wald, ‘The International
Criminal Tribunal for the Former Yugoslavia Comes of Age: Some Observations on Day-
to-Day Dilemmas of an International Court’ 5 The Washington University Journal of
Law and Policy, 87-118, 90, 104 (2001) (discussing problems arising from hybrid cultural
practices, where judges from either system ‘apply what comes naturally’ and where defence
counsel trained in civil law systems produce ineffective cross examinations because they
are unfamiliar with the practice).

49 The defence attorney in the Kupreskié¢ et al, case n IT-95-16 (United Nations —
International Criminal Tribunal for the former Yugoslavia), for example, admitted to
being entirely confused by ICTY investigation techniques: ‘We (...) asked the investigators to
come to Vitez and not to interview only one side (...) It was first time that I come across
the problem of ‘my witnesses and your witnesses’, because in the area in which we
worked, we usually had witnesses of the court, a person who has to tell the truth
regardless of whether he is speaking in favour of the Defense or the Prosecution. He
conveys what he saw and what he heard.” Kupreski¢ Trial Transcript (27 August 1998),
available at www.icty.org, Defense Attorney Radovan, 1220:11- 1221:3. See also R.L.
Lerner, ‘The Intersection of Two Systems: An American on Trial for an American Murder in
the French Cour D’Assises’ 3 University of Illinois Law Review, 791-856, 791, 819 (2001)
(detailing the difficulties of explaining how the adversarialness of US proceedings colors
all forms of evidence and inquiry for a French judge and prosecutor).
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3. Is Either Tradition ‘Better’ for International Criminal
Procedure?

Both civil law and common law search for truth: does one system do
it better, or is one system better positioned to function for ICTs? ICL is
characterized by particularities which distinguish it from domestic criminal
law.50 Thus, arguably, the rationales applied to strengths and weaknesses
of procedure within the two traditions must be reconfigured when applied to
the international realm. For example, the presumption of innocence that
obtains domestically, permitting defendants to remain free pending trial
barring extenuating circumstances, is necessarily different at ICL, where
ICTs do not enjoy police powers and can have great difficulty procuring
defendants. Likewise, relaxing rules of evidence is sometimes argued as
essential in ICL practice, where chaotic conditions make the collection of
evidence in relation to a crime difficult or render it non-existent.

The strength of the civil law is seen as its written, multi-party investigation,
where police, prosecutor, and judicial official are all charged explicitly with
finding the truth of a crime, a process which translates legally into finding
all evidence, both incriminating and exculpatory.5* This means that the
substantial resources of the state are (at least in theory) at the service or
the defense as well as the prosecution. The one-case approach imagines
that a defendant gets what is coming to him, but not what shouldn’t be.
The written nature of civil law procedure also curtails the defendant’s
capacity to ‘get off on a technicality’, as it permits fewer surprises. As applied
to ICL, inquisitorial traditions are argued to serve ICL’s ends because of a
desire for ICL procedures to produce objective history.52

The weakness of the one-case approach hinges on the capacity of the
state to represent ‘ustice’ that includes a defendant’s right not to stand
falsely accused or convicted. Civil law pre-trial investigations hinge on

50 C. Warbrick, ‘International Criminal Courts and Fair Trial’ 3(1) Journal of Conflict
Security Law, 45-64 (1998); F. Mégret and F. Hoffman, ‘The UN as a Human Rights
Violator? Some Reflections on the United Nations Changing Human Rights Responsibilities’
25(2) Human Rights Quarterly, 314-342 (2003); M. Langer, n 15 above; F. Mégret, ‘Beyond
Fairness: Understanding the Determinants of International Criminal Procedure’ UCLA
Journal of International Law and Foreign Affairs, 37 (2009).

51 There are common law commentators who concur. See J.H. Langbein, ‘The German
Advantage in Civil Procedure’ 52 University of Chicago Law Review, 823-866 (1985); R.
Burns, ‘The Rule of Law in the Trial Court’ 56 DePaul Law Review, 307-334 (2006).

52 R. May and M. Wierda, ‘Evidence before the ICTY’, in R. May, D. Tolbert et al eds,
Essays on the ICTY Procedure and Evidence: In Honour of Gabrielle Kirk McDonald
(Amsterdam: Kluwer, 2001), 253; R.E. Rauxloh, ‘Negotiated History: The Historical Record
in International Criminal Law and Plea Bargaining’ 10 International Criminal Law
Review, 739-770 (2010); R. Wilson, Writing History in International Criminal Tribunals
(Cambridge: Cambridge University Press, 2011).
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individuals representing the state impartially. Some (common-law-trained)
academics argue it is unrealistic to imagine that the state’s investigators
can remain impartial,53 finding that civil law processes ‘require (...) an
inordinate amount of faith in the integrity of the state and its capacity to
pursue truth unprompted by partisan pressures’.54 In the case of ICL,
where the scale of atrocity, human suffering, or both, is so high, where
‘the very seriousness of the charge means that only limited analogies may
be made with domestic processes at large’ss is the impartiality of
investigators taxed too heavily to be believed?

More critically, the civil law model presumes, for the purposes of
justice, a certain homogeneity of understanding, where all parties to the
case, from the defendant to the state representatives, share expectations
regarding justice.5¢ Heterogeneous cultural expectations present challenges
to criminal trials in any legal tradition,57 but common law traditions at
least open a space for debate about heterogeneity of meaning, from the
use of a lay jury which has the capacity to ‘nullify’ the law as dictated by the
judges® to the adversarial training that teaches liberal constructions of
analogy and empowers every lawyer to seek to perform wizardry through
the law.59 Civil law traditions do not possess these same spaces or tools, and
are thus arguably particularly challenged in adjudicating across heterogeneous
cultures, ideas, or interpretations.

The question then remains, would common law processes perform
better? Common law procedures are often referred to as ‘friendly for the
defence’, because to secure acquittal (which is generally unappealable)
the defence need only introduce reasonable doubt into the prosecution’s
case. Common law is criticized for its sensitivity to inequality of arms issues:
the ‘fight’ that characterizes common law processes cannot be fair when
both sides are not equipped for it. In domestic systems, a central obstacle
to equity at arms is financial; what sort of representation can a defendant

53 See for example P. Keen, ‘Tempered Adversariality: The Judicial Role and Trial
Theory in the International Criminal Tribunals’ 17(4) Leiden Journal of International
Law, 767-814, 773 (2004).

54 N. Jorg, S. Field and C. Brants, ‘Are Inquisitorial and Adversarial Systems Converging?’,
in P. Fennell, C. Harding et al eds, Criminal Justice in Europe: A Comparative Study (Oxford:
Clarendon Press, 1995), 46.

55 C. Warbrick, n 50 above.

56 B. McKillop, Anatomy of a French Murder (Anandale: Hawkins Press, 1997).

57 See A. Renteln, The Cultural Defense (Oxford: Oxford University Press, 2004)
(discussing problems of adjudicating cases where US law criminalizes conduct which
constitutes a non-criminal norm in a party’s culture of origin).

58 See C.S. Conrad, Jury Nullification: The Evolution of a Doctrine (Durham: Carolina
Academic Press, 1998), 167-185.

59 K. Carlson, ‘Found in Translation: The Value of Teaching Law as Culture’ 5
Drexel Law Review, 407-421 (2013).
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afford? Michael Karnavas, a defense attorney at the ICTY, states that
inequality of resources between prosecution and defense has characterized
ICTY practice.b© Moreover, in the international arena, resource questions
extend beyond the defendant’s financial capacity to hire a competent
lawyer, and include international politics and evolution of ICL procedure
and judging itself. William Schabas argues that the difficulties procuring
evidence from uncooperative states might argue in favor of defendants
being better served by an inquisitorial system.6* As Martin Shapiro notes,
all law necessarily serves a sovereign.t2 As Jan Klabbers observes, for
international organizations that sovereign is the body of states constructing
them. ICL already, problematically, holds individuals accountable for actions
made possible (or sometimes even mandated) by a collective.®3 Is it
possible to equip an individual defendant for a ‘“fair fight" when the
opponent is ‘humanity’?

Thus the critical question should be not which tradition offers greater
‘efficiency’ but rather, whether either system offers resources to subvert
Jean Francois Lyotard’s différend paradox, where ‘to accept a method or
criterion of settlement is already to have accepted the position of one’s
adversary’.4 Does either system provide meaningful tools to permit the
international organization that is an ICT to escape the principle-agent
model identified by Jan Klabbers in order to meaningfully include the
interest of third parties?

II1.Criminal Law Practice

This section describes and contrasts select elements of domestic
criminal pre-trial and trial procedure within civil and common law systems
in order to tie the procedural mechanisms used in both systems to the
animating epistemological logics discussed above. Even where both systems
share forms, roles, rules, and goals, it is problematic to compare any element
from one system against its partner in the other without considering what a

60 Michael Karnavas, a defense attorney at the ICTY, describes precisely this issue at
work in ICTY practice. M.G. Karnavas, n 27 above. Payment to defence counsel was also the
topic of the 1999 UN report suggesting reforms to ICTY practice, discussed in Part III.

61 See W. Schabas, An Introduction to the International Criminal Court (Cambridge:
Cambridge University Press, 4th ed, 2011), 252.

62 M. Shapiro, Courts (Chicago: University of Chicago Press, 1986).

63 P, Allott, Eunomia: New Order for a New World (Oxford: Oxford University Press,
1995); M. Drumbl, Atrocity, Punishment, and International Law (Cambridge: Cambridge
University Press, 2007).

64 M. Koskenniemi, ‘Between Impunity and Show Trials’ 6(1) Max Planck Yearbook
of United Nations Law, 1-35, 17 (2002).
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rule, or practice, means within a system, and what purpose the rule or
practice serves. Thus imbalances will obtain where, for example, practitioners
apply the civil law’s ‘ease of conviction’ without similarly incorporating the
civil law’s front-loaded, state-balanced investigation procedure.

As discussed above, a central distinction between the two systems is
evidenced by the purpose of the trial: at civil law, the trial showcases the
work of the state to the public (where the defendant’s guilt has been
determined in the pre-trial phase); at common law, the trial is the site
where guilt or innocence is determined. The forms taken by pre-trial and
trial procedures fit these distinct purposes.

1. Pre-Trial

Pre-trial investigations begin in both systems with a crime and police
investigation. When the investigation is sufficiently advanced, the prosecutor
is brought in. At common law, the prosecutor has discretion as to whether
or not to press charges against the accused, as well as to what the content
of such charges should be;%s this is the beginning of the ‘bargain’ with the
defense which will, in the vast majority of cases, preclude the case going to
trial. In most civil law systems, such prosecutorial discretion is substantially
curtailed.¢® In civil law systems, the ‘grade’ of the crime determines whether

65 There is a vast literature on prosecutorial discretion. See eg, F.W. Miller, Prosecution:
The Decision to Charge a Suspect with a Crime (Boston: Little Brown, 1970); K.C.
Davis, Discretionary Justice: A Preliminary Inquiry (Baton Rouge: Louisiana State
University Press, 1969). K.L. Levine, ‘The Intimacy Discount: Prosecutorial Discretion,
Privacy, and Equality in the Statutory Rape Caseload’ 55 Emory Law Journal, 691-732,
697 (2006) identifies two ‘filters’ of discretion, the first at the macro-level (which relies
on the understood purpose of a statute to distinguish between ‘real’ and ‘technical’
crimes), and the second at the micro-level (which includes ‘office policy, resource
allocation, and the multitude of decisions prosecutors must make in each case against
the backdrop of discretion exercised by other criminal justice actors’).

66 There is also a significant English-language literature on prosecutorial discretion,
or lack thereof, in the civil law, focusing largely on Germany and France. German civil
law, for example, is said to mandate prosecution through application of the Legalitdtsprinzip.
Other authors, however, dispute this mandatory prosecution theory, citing the German
law’s Opportunitdtsprinzip, a principle of expediency, which permits prosecutors not to
move forward on a case based on the triviality of the offense. This is still quite distinct
from US-styled prosecutorial discretion, as any application of Opportunitdtsprinzip
must be justifiable on ‘rational’ grounds and can be reviewed by higher courts on this
ground. See M.R. Damaska, ‘The Reality of Prosecutorial Discretion: Comments on a
German Monograph’ 29 American Journal of Comparative Law, 119-138 (1981) (reviewing
T. Weigend’s book, Anklagepflicht und Ermessen. Die Stellung des Staatsanwalts
zwischen Legalitdts-und Opportunitdtsprinzip nach deutschen und amerikanischen
Recht (Baden-Baden: Nomos, 1978)); see also J.H. Langbein, ‘Controlling Prosecutorial
Discretion in Germany’ 41 University of Chicago Law Review, 439-467 (1974); and the
exchange between John H. Langbein, Lloid L. Weinrib, Abraham S. Goldstein and
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there will be an administrative hearing or whether an independent
investigating arm of the state will be assigned to the case.

A central feature of the civil law pre-trial investigation is the
responsibility of the arms of the state investigating to seek incriminating
and exculpatory evidence regarding subjects of inquiry. This process is
overseen by other, separate state entities, also charged with investigating
the truth. This might be, as in France, the juge d'instruction (investigating
judge), the Ermittlungsrichter (intermediate judges) in Germany, or the
giudici per le indagini preliminari (judges of preliminary inquiry in Italy).67
In the event that a defendant is believed to be responsible for a crime, a
charge is brought against her, at which time the entirety of the dossier is
made available to her. The defense is entitled to the full benefit of the
information contained in the dossier; civil law hews to the theory that
open investigations are the best methods of ascertaining the truth of
events. Finally, at civil law, the victim of a crime may join the case, not as
a witness for the state (as at common law) but as an actual party to the
criminal case. Such participation begins in the pre-trial stage of the
proceedings.

At common law, the prosecutor receives the police investigation, and
determines whether to bring a charge and if so what charge to bring.
While ostensibly an arm of the state, the common law prosecutor is an
adversarial party. This plays out, in the investigation stage, in the prosecutor’s
requirement to furn over to the defense any exculpatory evidence she finds
during her investigation, but not to seek out such exculpatory evidence.
After an investigation, the prosecutor brings a charge. Charge inflation is
typical. Charge inflation is an effective technique to encourage a defendant
to plead guilty to a lesser charge and thus to dispense with the necessity
of a trial.

The central distinction between the pre-trial process in the two systems
is its purpose. At civil law, pre-trial procedure is designed to determine
the likely guilt of the party charged. The standard of proof is ‘intime
conviction’ the ‘inner certainty’ of the trier of fact.®® This standard is the
same across all stages of the proceedings, from pre-trial through the trial,

Martin Marcus in the Yale Law Journal 1977 and 1978. M. Bohlander, n 37 above, 25-27
(showing that only twenty-three point four percent of criminal charges were actually
indicted using data from the German prosecution service in 2006).

67 See discussion in D. Salas, ‘The Role of the Judge’, in M. Delmas-Marty and J.
Spencer eds, European Criminal Procedures (Cambridge: Cambridge University Press,
2006), 488-541 (regarding how the German and Italian models differ from the French
Jjuge d’instruction and are designed to prevent the concentration of power that one finds
in the French model).

68 P, Ricouer, Le Juste, entre le légal et le bon (Paris: Esprit, 1991). Michael Bohlander
finds that the level of certainty for the civil law judge is the same as the common law’s
‘beyond a reasonable doubt’ standard. M. Bohlander, n 37 above, 8, 32.
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which is distinct from the common law, which uses a prima facie standard
at pre-trial, before a Grand Jury, to determine whether or not to go
forward, and a ‘beyond reasonable doubt’ standard at the trial phase of
criminal proceedings. At civil law, the resources of the system are
concentrated on determining whether or not further system resources should
be expended — clearly, neither the state nor the defendant benefits from
prosecuting an innocent party. Defendants imagined guilty on the balance
of all evidence are sent on to trial, where an official determination of guilt
is virtually assured.

At common law, the guilt of the party charged is determined at trial.
Trials, however, consume substantial state resources, and are largely avoided.
In addition to the work of the prosecutor in preparing for trial, there is
the selection and employment of a jury, counsel for indigent defendants,
and the trial itself, an affair that can range from less than a day to several
years. These costs must all be borne by the state. Moreover, the unscripted,
oral trial process before a lay jury makes outcomes uncertain and trials
carry a high likelihood of acquittal. Jury trials, the nearly mythic centerpieces
of common law, are thus in fact comparatively very rare occurrences; only
a tiny fraction of the criminal offenses committed in common law systems
are ever adjudicated by a judge and jury. We should therefore understand
that the purpose of the pre-trial process at common law is to seek to avoid
trial. This avoidance, however, is not obtained by expending additional
state resources, as in the civil law tradition, to determine the defendant’s guilt
during an investigative phase and therefore to try only guilty parties. Instead,
common law systems use prosecutorial discretion and, in some systems, plea
bargaining to cull criminal charges from proceeding to trial.

2. Trial

As detailed above, a central facet distinguishing the trial in common
and civil law criminal procedure begins with the pre-trial apparatus,
which sets up what kind of truth finding (ascertaining the truth, as at
common law, or confirming the truth, as at civil law) the trial is designed
to produce. At common law, the trial is the proving ground, where the
majority of the ‘action’ happens.® At civil law, the action happens during
the investigation preceding the trial, and the trial is the transparent element

69 In fact, if one considers pretrial motions at common law to be arguments about
how the trial will be conducted (including discovery, which determines the information
that is known and included, as well as motions regarding the inclusion and exclusion of
expert testimony, evidence, and witness participation), then we can say that the trial
comprises not the majority of the action but the entirety of the action at common law.
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of the process that allows the public to observe the judicial branch in
action.70

The different role played by trials in the two systems is furthermore
demonstrated through the different demands on the participating parties
through the roles they are required to play in both systems. Common law
proceedings are understood to represent a contest between two sides, in
which prosecution and defense square off, with the judge as neutral arbitror.
In this conception of the trial, the intervention of judges should be limited
to guiding the parties regarding the tools they are allowed to bring or use
in the contest. Judicial participation is limited in part by the inferior
familiarity of judges with the case. At trial, the case is laid out before the
judge in its specifics for the first time; the parties are the experts, and the
judge is a level removed. But judicial participation is also limited for reasons
of neutrality and legitimacy: any further, or more direct, intervention on
the part of judges — such as questioning a witness — is understood to threaten
the objectivity of the proceedings by allowing the finder of law (the judge)
to potentially influence the views of the finders of fact (the jury). The jury,
after hearing the cases presented by the two opposing sides, and upon being
instructed on the applicable law by the judge, retires to confidentially
determine the guilt of the accused. This determination must usually be
unanimous.

Civil law trials, by contrast, are generally overseen by a three-judge panel.
Judges direct the process and enjoy a much more active role than their
common law counterparts, questioning witnesses directly, and demanding
further evidence, investigation, or witness testimony where they deem
necessary. The dossier containing all relevant facts of a case is provided to
the judges before trial, allowing the judge to become an ‘expert’ in the
case beforehand. At the end of the trial, the judicial panel convenes and
determines the guilt of the accused, by majority vote.

The role of the defendant is also very different in the two systems. At
common law, the defendant enjoys a right to silence because of the possibility
of self-incrimination. This right means that no negative inference may be
drawn from the defendant’s unwillingness to address the court. As a principle,
the right to silence enforces the prosecution’s burden to prove its case on
its own, and ensures that the defendant is treated as ‘innocent until
proven guilty’. While defendants at common law are permitted to take the

70 Michael Bohlander describes the German trial thus: ‘Although the trial is from a
traditional perspective the dramatic culmination of the struggle between prosecution
and defence, and in Germany it is fair to include the court in that tug-of-war, much of
what happens at trial will have been predetermined to a large degree — and mostly
irreversibly so at the pre-trail stage — by the investigations of the police, the prosecution,
the examining pre-trial judge and sometimes also the defence’. M. Bohlander, n 37 above, 67.
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stand and speak in their defense, such statements are open to cross-
examination by prosecutors, all of which may be considered by the jury in
making its determination. Thus structurally, defendants are encouraged
to remain silent, as their silence may not be used to make the case against
them, whereas their participation may.

At civil law, defendant participation may be demanded by the judge
(although it is not technically mandatory) because the defendant is not
permitted, as a party with an interest in the case, to act as a witness for
himself. No element of the defendant’s testimony may therefore be used
as a factual component to strengthen the dossier. With judges checking
facts and law, as well as pronouncing the sentence, a defendant’s participation
can usually only help his case, by shedding light on his motivation or the
context of his action. While technically ‘innocent until proven guilty’,
defendants at trial in civil law in fact carry the burden of proving their
innocence at the moment of trial by showing some misstep made in the
investigation. The upshot is that most defendants do address the court at
civil law, which serves to add legitimacy to the proceedings because when
a defendant participates in the case against him this signals his consent.”

IV.The ICTY’s Peculiar Hybrid: ‘An Adversarial Court with
Continental Flavors’72

The first established and most accomplished international criminal
court of the modern era is the ICTY. Operational for more than twenty
years, the ICTY has issued dozens of judgments and thousands of
procedural determinations. ICTY procedure is particular to that court and
need not be replicated or adapted by other ad hoc tribunals or the permanent
International Criminal Court. Yet the longevity and productivity of ICTY
practice make it a suitable case study to consider the problem of procedural
hybridity, because this very practice of hybridity is ongoing in international
criminal courts, though their procedural particulars may look distinct.

The ICTY was designed on an adversarial procedural model. Its rules of
procedure were assembled by a largely American team,”3 and early ICTY
practitioners hailed mostly from common law jurisdictions.” Yet as the
ICTY endured, increasing in size and beginning the work of trying cases,

71 M. Shapiro, n 62 above.

72 Interview with defense counsel before ICTY, The Hague, May 2005.

73 V. Tochilovsky, ‘The Nature and Evolution of the Rules of Procedure and Evidence’ n
1 above.

74 J. Hagan, Justice in the Balkans: Prosecuting War Crimes in the Hague Tribunal
(Chicago: University Of Chicago Press, 2003).
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its procedure adopted several mechanisms borrowed from civil law systems.
These practices were pronounced more ‘efficient’, and embraced as more
familiar by the growing number of practitioners at the ICTY originating from
civil law systems. It is nonetheless an error to read additions of procedural
rules practiced by civil law systems as a sign of the ‘inquisitorial drift’ of the
ICTY.7s The adversarial calculus of the ICTY did not change with these
evolutions. Instead, reforms introducing practices culled from civil law
sought to increase the ICTY’s capacity to meet the challenges of securing
convictions in chaotic evidentiary circumstances. Yet securing convictions
of the accused is a prosecutorial function, with common law and civil law
systems differing significantly regarding how an accused becomes, and
remains, someone against whom a conviction must be secured. This
section discusses the evolution of ICTY procedure towards a structure
facilitating conviction.

1. The ICTY at Its Inception

When the Rules of Procedure (ROP) of the ICTY were drafted in 1994
by the first ICTY judges, the particular make-up of the court staff, as well
as the influence over the Tribunal exerted behind the scenes by the United
States, dictated that the ostensibly ‘hybrid’ procedure of the Tribunal,
intended to represent a mixture of both common and civil law, leaned
decidedly toward the common law and owed a clear debt to US jurisprudence
in particular.7¢ The Prosecutor’s office, while situated in The Hague in the
same building as the Tribunal, is not subject to administrative control in
the same way that a typical civil law prosecutor would be.7Z Under the
1994 ROP the OTP investigates and draws up indictments.”8 As an
‘independent body’, the OTP brings the charges she sees fit against a
defendant. Unlike in civil law systems, the OTP is not constrained by an

75 R. Vogler, n 2 above (lamenting the ‘inquisitorial drift’ of ICTs when other courts
around the globe are rather turning towards adversarialism in making reforms).

76 C. Bassouni and P. Manikas, The Law of the International Criminal Tribunal for
the Former Yugoslavia (New Brunswick: Transaction Publishers, 1995), 872; V.
Tochilovsky, ‘The Nature and Evolution of the Rules of Procedure and Evidence’ n 1
above, 157-160.

77 As was the case with the IMT, the institutional space-sharing raises concerns
regarding objectivity, because the two bodies are not perceived as sufficiently independent.
(Author interviews ICTY defense counsel, The Hague, May 2005). At common law the
adversarial nature of the process requires a clear separation between judges and
prosecutors. At civil law, structural distinctions are not as sharp, because both the
prosecutor and the judge are working towards the same goal and thus can be understood
to share interests to a certain degree.

78 The OTP closed new indictments in 2004 as part of the ICTY’s winding down
strategy.
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external body that considered the validity of the case as a whole. This pre-
trial work hews closely to the procedure of adversarial systems: the OTP
is required to hand over, but not to seek out, exculpatory evidence.?9

Once drafted by the ICTY Prosecutor, an indictment is reviewed by a
chamber of judges at the ICTY, who apply a relaxed standard of proof like
that of the Grand Jury in the US. The ICTY Chamber looks at the indictment
only for proof that the charges brought, if true, constitute criminal offenses.8°
As with a hearing before a grand jury in the US, suspects before the ICTY
may not contest the evidence that may result in an indictment. Furthermore,
during the review of the indictment itself, the reviewing judge hears not
the defendant but only the Prosecutor, who may present new information
to the court.8! Civil law systems, in contrast, typically allow an indicted
person to contest the evidence against him contained in the indictment.

This means that, as at common law, the first real chance a defendant
before the ICTY has to prove his innocence before an objective body is at
trial. The trial itself follows a strictly common law calculus. While ICTY judges
are permitted a greater role than their common law counterparts in that
they are permitted to question witnesses and even request additional
witnesses, the ROP ensure that the trial remains the space at which truth
would be proven in a process where judicial control is limited by judges’
inferior access to information. As at common law, acquittals are common:
of the one hundred and sixty-one individuals indicted by the ICTY,
eighteen have been acquitted.82

The Rules of Procedure originally drafted by the ICTY (1994) took the
fundamental elements of common law procedure as described above and
made two significant, civil-law based alterations:83 (1) majority determination
of guilt by judicial panel (instead of unanimous determination of guilt by
separate fact finder, as is common to most common law systems) and (2)
the possibility for the OTP to appeal acquittals.84 These two hybrid additions

79 M.G. Karnavas, n 27 above; M. Harmon and M. Karagiannakis, ‘“The Disclosure of
Exculpatory Material by the Prosection to the Defense under Rule 68 of the ICTY Rules’,
in R. May et al eds, Essays on ICTY Procedure and Evidence in Honour of Gabrielle
Kirk McDonald (Amsterdam: Kluwer Law International, 2001), 322 (noting that Rule
68 requires that the prosecution disclose the existence of exculpatory evidence to the
defence, but not the evidence itself).

8o M. Shahabuddeen, n 1 above, 131.

81 Statute of ICTY, Rule 47D.

82 JCTY available at http://www.icty.org/sid/24 (last visited 24 May 2016). An
acquittal rate of ten percent would be remarkable in a civil law system.

83 See C. Bassouni and P. Manikas, n 76 above, 955 (where it is argued that ICTY
procedure ‘selectively incorporate(d) civil law concepts into a predominantly common
law framework’) quoted in F. Mégret and F. Hoffman, n 50 above.

84 In addition to appealing, the OTP under Rule 99(B) is permitted to request the
arrest and detention of the acquitted accused pending the appeals hearing. ICTY Rules
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would appear to increase the power of the prosecution, first by lessening
the weight necessary for it to obtain conviction (majority rather than
unanimity), and second by giving the OTP ‘a second bite at the apple’
through the right to appeal.

2. Adding Civil Law Procedure ‘for Efficiency’: The 1999
Reforms

Since the ICTY’s inception, there has been much discussion of civil
law systems’ benefits in terms of ‘efficiency’,%5 and the reforms made to
ICTY procedure have, generally speaking, taken more from civil-law
generated processes than common law.86 In 1999, concerned with cost and
inefficiency in the two ad hoc Tribunals operating under United Nations
mandate, the Security Council commissioned an Expert Group to report
on the work of the ICTY and ICTR and to submit recommendations as to
how this work could be strengthened. The one hundred twenty-six page
report articulated fourty-six precise recommendations. In 2000, the ICTY
and ICTR responded to the Expert Report’s Recommendations, agreeing
with and adopting most of them.87

The procedural suggestions made by the Expert Report mostly called
for an increase in civil law methods, on the principle that ‘Some civil law
models can doubtless deal with criminal law cases more expeditiously
than the common law adversarial system’.88 The Expert Report further
justified this by observing that, ‘Since the accused before the Tribunals
are from civil law backgrounds, it could hardly be objectionable to
them’.89

Broadly speaking, the Expert Report pushed three central reforms,
each of them ostensibly drawing from civil law procedural methods. First,

of Procedure and Evidence adopted pursuant to Art 15 of the Statute of Tribunal, as
amended on 6 October 1995 (‘ICTY Rules of Procedure’).

85 G. Sluiter, ‘Beyond the Written Law: Why International Criminal Tribunals Function
the Way They Do’, Paper delivered at the International Law and Society Conference,
Berlin, July 2007; W. Pizzi, ‘Overcoming Logistical and Structural Barriers to Fair Trials
at International Tribunals’, 4(1) International Commentary on Evidence, 1051 (2006).

86 Not all reforms of ICP have moved Tribunals in an ‘inquisitorial’ direction. For
example, plea bargaining, a specialized process among some common law systems, was
adopted by the ICTY and ICTR. This article, however, is interested in looking at how an
‘evolution’ of practice from an adversarial conception towards an inquisitorial decreases
defendant’s rights. Thus adoptions of common law procedure would, arguably, ‘fit in’ to
a model designed under a common law ideological impetus.

87 Some recommendations had already been put into effect. Others were adopted
following the Expert Report’s recommendations. Still others, objected to in the ICTY
Commentary, were eventually adopted. (See in this regard Recommendations regarding
limiting expenses to Defense Bar).

88 A/54/634 page 32, emphasis added.

89 Ibid.
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the ICTY created the role of a ‘pre-trial judge’, a case-manager designed
to expedite cases. The central proposed reform was the institution of a
‘pre-trial judge’ a la the juge d’instruction who serves in some civil law
systems.9° The goal was to streamline information by encouraging parties
to stipulate to uncontested facts, and to create a dossier that would assist
trial judges in being better informed when the case came to trial. In its
Recommendation 9, the Expert Report suggested that pre-trial judges
should enjoy a ‘more interventionist role, inter alia, including authority
to act for the Trial Chamber (...) and making a pre-trial report to the other
judges with recommendations for a pre-trial order establishing a reasonable
format in which the case is to proceed’.9t While certainly unknown at
common law, the ICTY’s pre-trial judge is not in fact a counterpart to the
civil law’s juge d’instruction, with that position’s inherent mandate to
investigate exculpatory evidence. Studying the impact of the reforms,
Maximo Langer found that the addition of a pre-trial judge has made
little impact on ICTY efficiency, because ICTY pre-trial judges do not have
the capacity enjoyed by the juge d’instruction to radically alter charges or
impact the case.92

Second, the reforms gave ICTY judges more power to limit interlocutory
appeals, which the report encouraged. Interlocutory appeals are a
problem at the ICTY due to their high number and their capacity to delay
cases (the Expert Report noted that there were more than five hundred
pre-trial motions in 1997 and 1998). At the same time, interlocutory
appeals are part of the ‘game’ played in the adversarial process, categorized
by the UN Expert Report as follows:

‘(M)ore of a combat situation between two parties than the protection
of international public order and its values under the control of the
court ... This, coupled with the presumption of innocence and the
principles relating to self-incrimination, results in accused, as is their
right (under the ICTY Statute and human rights law) being uncooperative
and insisting upon proof by the Prosecutor of every element of the
crime alleged. From the standpoint of an accused, this represents
optimum use of defense counsel.” (UN Expert Report (1999) para 67)93

90 Specifically, the juge d’instruction is a central figure in French criminal cases that
meet a certain requirement of gravity. Michael Bohlander notes that there is no such role
in Germany criminal law, and that even in French criminal law, the juge d’'instruction is
being phased out.

91 UN Expert Report para 83.

92 M. Langer, n 15 above.

93 See also para 84 regarding Defense Counsel reluctance to accept stipulations.
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The Expert Report cited as evidence of efficacy that counsel for the
accused was ‘cooperative’94 and Chambers obtained witness statements in
advance of trial, and the Trial Chamber ‘exercised considerable control
over the length of courtroom testimony and the trial was completed in
about three months’.95 The Report does not specify the case, whether or
not ‘cooperation’ was entailed, or the outcome for the defendant.

Finally, and perhaps most significantly, the reforms permitted greater
use of written witness statements at trial, a procedure designed to cut
down on the lengthy, costly process of examining live witnesses. Observers
agree that in civil law systems there is a wider use of written statements
than at common law.%¢ Although initially stating a preference for ‘live
testimony’ in its Rules of Procedure, the ICTY reforms pushed for an
increased use of written witness statements.97 The ICTY currently advocates
a ‘no preference alternative’.98 Rule 92 bis essentially replaced Rule 94 ter,
which had been even more permissive with respect to admission of written
statements.99

The OTP, in its response to the UN Expert Group, suggested that
efficiency demands would be met by permitting ‘rulings during trials on
matters of fact proved to the satisfaction of the Chambers, or in relation
to using the record of prior testimony to create rebuttable presumptions
of fact that shift the evidential burden in the course of the trial’.1o0

At issue in the increase of the use of written witness statements in
place of live testimony is fundamentally a question of the right of the

94 The characterization of defense counsel engaging in ‘uncooperative’ methods,
when exercising the practices, the adversarial system requires as an element of the
protection of defendants’ rights, suffers a more direct assault under the Expert Report in
its consideration of Defense Counsel fees. While steering away from such blunt language
in the body of its report, in its Recommendations section the UN Expert Report (1999)
suggests that ‘In order to reduce the potential for obstructive and dilatory tactics by
assigned defense counsel, the amount of legal fees allowed might properly take into
account delays in pre-trial and trial proceedings deemed to have clearly been caused by
such tactics.” ((UN Expert Report (1999), ‘Recommendations’, 90 para 5)).

95 Ibid fn 23.

96 P.M. Wald, n 48 above. Y. McDermott, ‘The Admissibility and Weight of Written
Witness Testimony’ 26(4) Leiden Journal of International Law, 971-989 (2013).

97 Written witness statements Rules 73bis and ter.

98 G. Gordon, n 43 above, 40; M. Farlie, n 7 above.

99 Ibid. See Prosecutor v Dario Kordi¢ and Mario Cerkez, Appeals Chamber Judgment,
case n IT-95-14/2-Y, 18 September 2000, (United Nations — The International Criminal
Tribunal for the former Yugoslavia) (Appeals Chamber decision overruling Trial Chamber’s
admission of statement of deceased witness implicating accused that was not given under
oath, never subject to cross-examination, uncorroborated by other evidence, and was verbally
translated by an interpreter from Croatian to English before it was written down in English
by an investigator whose native language was Dutch).

100 Response to UN Expert Report (1999) para 43.
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defendant to challenge accusations brought against him. The ICTY
procedure now permits the Trial Chamber to rule on whether or not previous
witness testimony (and other facts) have been sufficiently established to be
brought in as written statements, and not oral testimony. This case-by-case
analysis, however, does not address structural fairness issues at stake. At
civil law, these fairness issues are addressed largely by permitting the
defendant access to the dossier compiled against him, and by collecting
the evidence in that dossier as a neutral party, ie where both inculpating
and exculpatory evidence is collected.1o!

While each of these three amendments to ICTY procedure does, on its
face, draw on civil law procedure, none of them preserves the meaningful
characteristics that these processes possess at civil law, features that serve
to balance the state’s interest in deterrence, punishment, and social control
and the defendant’s interest in due process.

3. ICL and the Presumption of Innocence

The presumption of innocence is at the heart of both the civil and the
common law systems’ capacity to deliver justice: it is a fundament of rule
of law, because it requires the state to affirmatively prove the guilt of an
individual (rather than casting a charge at an individual, and requiring
that she disprove the charge). The presumption of innocence is often the
element of a legal tradition that practitioners schooled in that tradition
cite as the central benefit, where the assumed critique is that the other
system is less able to recognize and/or protect the presumption.102

The ICTY recognizes the presumption of innocence of defendants
before it,'03 and like other common law systems, links the presumption of
innocence to acquittals.’04 As noted, over ten percent of all indictments at
the ICTY have resulted in acquittal, most of which ‘have come about in

101 Tt should be noted, however, that even civil law systems are instituting increased
oral procedures regarding witness testimony, in part in response to the human rights
dictates of the ICCPR.

102 See J. Merryman and R. Perez-Perdomo, n 13 above, 132 (discussing common
law lawyers’ belief that civil law traditions do not include a presumption of innocence);
M.R. Damaska, ‘Evidentiary Barriers to Conviction and Two Models of Procedure: A
Comparative Study’ 121 University of Pennsylvania Law Review, 546 (1973) (‘That
continental criminal law has discarded guilt-presumptive devices while common law
courts frequently operate with them is by now a cliché of comparative law’); see M.
Bohlander, n 37 above, 7 (arguing that the presumption of innocence ‘is stronger under
German law than under English law and models based on the English understanding,
because it attaches until the conviction has become final, that is until the last avenue of
appeal has been exhausted’).

103 Art 21(3) of the 1993 ICTY Statute.

104 http://www.icty.org/sid/9984 (last visited 24 May 2016).
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cases in which the evidence presented by the Prosecution was either
insufficient to establish that specific crimes occurred, or insufficient to
demonstrate that the accused bore criminal responsibility for the commission
of the crime’.205 In the case of guilt by finding of the majority, this follows
a civil law model whereby a panel of judges sits in judgment of both law
and facts. Where civil law systems generally use ‘lay judges’ to constitute
two-thirds of the judicial panel, the ICTY in contrast employs only
professional judges. Thus the ICTY judicial mechanism is entirely devoid
of a ‘community’ element, the peerage that civil law systems achieve by
employing lay judges and common law systems through the use of a jury.
Furthermore, as the ICTY jurisprudence has developed, there have been
an increasing number of majority decisions. This means that situations
obtain that one cannot find at civil law. In the event of a majority decision
at civil law, one judge has not been convinced to the level of intime
conviction. What the presence of majority findings of guilt should be
understood to mean for the standard ‘beyond a reasonable doubt’ is an open
question. It would seem that any doubt that can be held by a professional
judge faced with all the evidence would be able, legally speaking, to
constitute the sort of ‘reasonable doubt’ that would give pause to her
colleagues.

In summary, the procedural history of the ICTY permits a snapshop
of the problem of hybridity in an international legal institution. Drawing
procedure from two divergent cultural systems has permitted the
legitimization of certain procedural applications because they originate in
an acknowledged, rule-of-law serving system, instead of addressing a
more fundamental question, which is what function such procedure
serves in the actual hybrid system where it is practiced. The final section
observes the response of the ICTY when its practices are challenge to
complete the argument that international criminal tribunals are so beyond
rule of law constraints as to earn the label post rule of law.

V. Post Rule of Law: Hybridity and the Operationalization of ICL

The preceding sections have reviewed the significance of cultural and
theoretical impulses underlying criminal practices in the common and
civil law traditions (Part I), and has traced these impulses through examples

105 Tbid. Recall that within the common law tradition where the trial is a contest,
acquittal can function as a demonstration of the presumption of innocence (ie acquittals
are to be expected, and a system not returning acquittals would be suspect). Within the
civil law tradition, where trial should check the work of the state, acquittal demonstrates
anomalies (which are then considered for correction by a higher court).
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of their interpretation in domestic criminal procedure (Part II) and on to
the hybrid procedure of the ICTY (Part III). This final section concludes
the article’s argument that the practice of hybridity as currently operationalized
by ICTs is ‘post rule of law’.

The argument that ICP is post rule of law is not designed as a critique
of individual procedures as violating rule of law practices. The ICTY’s
rules were hastily assembled, in marked contrast to the deliberate construction
of hybridity at the ICC, for example.o¢ ICL is a young discipline and its
institutions face steep learning curves; some room for experimentation,
for trial and necessary error, must be permitted. Rather, the argument that
ICL as operationalized by ICP is ‘post rule of law’ is based in an analysis of
hybridity itself — as practiced by ICTs — as deliberately operating outside of
rule of law constraints. ICTs as post rule of law institutions articulate the
value of the rule of law, operate in its shadow, are legitimized by it, and
deliberately resist rule of law constraints as intolerably inflexible to the task
set for them.

As previous sections have detailed, criminal processes rest within and
represent operationalizations of ideologies regarding the application of
criminal sanctions in service to a state. Comparative law scholars have
long cautioned that borrowing a practice outside of the contextualization
of that practice risks losing meaning, fairness, or both. Yet these cautions,
long iterated in comparative law scholarship, have been slow in coming to
ICL. At ICL, the synthesis of procedure is ‘pragmatic’ rather than ‘balanced
or fused’.’o7 This ‘pragmatism’ results in what John Jackson -calls
‘procedures that maximize the volume of relevant evidence and provide
opportunities for testing its probative value’ which are preferred because
they ‘are likely to achieve higher levels of accuracy than procedures which
limit the flow of relevant information and do not provide opportunities
for testing it’.108

106 V, Tochilovsky, ‘The Nature and Evolution of the Rules of Procedure and Evidence’ n
1 above, 160.

107 M. Findlay, ‘Synthesis in Trial Procedures? The Experience of International
Criminal Tribunals’ 50 International and Comparative Legal Quarterly, 26-53 (2001).

108 J.D. Jackson, ‘Finding the Best Epistemic Fit for International Criminal Tribunals:
Beyond the Adversarial-Inquisitorial Dichotomy’ 7(1) Journal of International Criminal
Justice, 17-39 (2009) (arguing for a procedure that increased equality of arms and
maintains ‘the principle of adversarial procedure’ as a means of testing evidence); see
also J.D. Jackson, ‘The Effect of Human Rights on Criminal Evidentiary Processes: Towards
Convergence, Divergence or Realignment’ 68(5) Modern Law Review, 737-764 (2006)
(discussing the hybridization of practices from common and civil law traditions at the
European Court of Human Rights).
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1. One Example of Post Rule of Law Practice: Sentencing at
ICTs

It is widely recognized that sentencing at ICL is theoretically
underdeveloped and empirically understudied.’?9 As the International
Criminal Law Services’ manual entitled ‘Sentencing’ notes, ‘Sentencing is
essentially a discretionary responsibility of the judges at the international
tribunals. There are no guidelines or scales for the various crimes, as
there might be in domestic jurisdictions’.’’o ICTY case law emphasizes
this approach as well, with myriad judicial findings emphasizing the
complete discretion of the Chambers in imposing the appropriate sentence.!

Sentences at ICL are perhaps best characterized as ‘predictably
irrational’.’*2 The ‘confusing, disparate, inconsistent, and erratic’ sentencing
policy of the ICTY,"3 in particular, has been characterized as a form of
‘Russian roulette’.’4 In addition to problems regarding uniformity and
predictability, the content of sentences has been criticized. Some

109 M. Dumbl, ‘Collective Violence and Individual Punishment: The Criminality of Mass
Atrocity’ 1 Northwestern University Law Review, 1-74 (2005); J. Meernik and M. King,
‘The Sentencing Determinants of the International Criminal Tribunal for the Former
Yugoslavia: An Empirical and Doctrinal Analysis’ 16 Leiden Journal of International Law,
717-750 (2003); R. Henham, ‘Developing Contextualized Rationales for Sentencing in
International Criminal Trials: A Plea for Empirical Research’ 5(3) Journal of International
Criminal Justice, 757-778 (2007); S. D’Ascoli, Sentencing in International Criminal Law:
The Approach of the Two ad hoc Tribunals and Future Perspectives for the International
Criminal Court (Oxford: Hart Publishing, 2011).

uo International Criminal Law & Practice Training Materials: Sentencing available
at http://wcjp.unicri.it/deliverables/docs/Module_13_Sentencing and_ penalties.pdf (last
visited 24 May 2016), 1-76.

11 Discretion in sentencing is unquestioned in ICTY jurisprudence. See Staki¢, Trial
Chamber, case n IT-97-24 (United Nations - International Criminal Tribunal for the former
Yugoslavia), para 884; Delali¢, Appeals Chamber, case n IT-96-21-A (United Nations -
International Criminal Tribunal for the former Yugoslavia), para 758 (which states that a
pattern of sentences does not exist yet). See also Prosecutor v Miroslav Deronjié, case n IT-
02-61, 30 March 2004 (United Nations — International Criminal Tribunal for the former
Yugoslavia), (where Judge Schomburg recommended a twenty-year sentence in his
dissenting opinion; the Majority awarded a ten-year sentence). This includes discretion in
determining concurrent or cumulative sentences. Delalié, Appeals Chamber, para 771;
Prosecutor v Tihomir Blaski¢, case n I1T-95-14, 29 July 2004 (United Nations —
International Criminal Tribunal for the former Yugoslavia), available at www.icty.org
(‘Blaski¢ Appeals Chamber’) paras 721-722 (which describes types of convictions that are
impermissibly cumulative).

12 J, Ewald, ‘ ‘Predictably Irrational’: International Sentencing and its Discourse against
the Backdrop of Preliminary Empirical Findings on ICTY Sentencing Practices’ 10(3)
International Criminal Law Review, 365-402 (2010).

113 M. Drumbl, n 63 above, 11.

14 Q. Olusanya, Sentencing War Crimes and Crimes Against Humanity under the
International Criminal Tribunal for the Former Yugoslavia (Groningen: Europa Law
Publishing, 2005), 139.
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commentators critique sentencing as too aggressive because it comes at
the end of the liability phase and is not reserved for its own procedure.!5
Others criticize ICTY sentences as too lenient, particularly given the
gruesome nature of the crimes in question.16

There are few guidelines as to sentencing stated in the ICTY statute!?”
or rules of procedure.!8 Instead, guidelines for sentencing, such as they
exist, have been articulated through ICTY case law. For example, in its
cases, the ICTY has established that it has discretion to consider other
potentially mitigating factors,'9 which it has defined as voluntary
surrender,!2° guilty plea,'2! expression of remorse,!22 good character with no

u5 P. Wald, ‘ICTY Judicial Proceedings - An Appraisal from Within’ 2(2) Journal of
International Criminal Justice, 466-473 (2004).

16 J, Ohlin, ‘Proportional Sentences at the ICTY’, in B. Swart et al eds, The Legacy
of the International Criminal Tribunal for the Former Yugoslavia (Oxford: Oxford
University Press, 2011).

117 As regards sentencing guidelines, the ICTY Statute states, in full:

‘1. The penalty imposed by the Trial Chamber shall be limited to imprisonment. In
determining the terms of imprisonment, the Trial Chambers shall have recourse to the
general practice regarding prison sentences in the courts of the former Yugoslavia.

2. In imposing the sentences, the Trial Chambers should take into account such
factors as the gravity of the offence and the individual circumstances of the convicted person.

3. In addition to imprisonment, the Trial Chambers may order the return of any
property and proceeds acquired by criminal conduct, including by means of duress, to
their rightful owners’ (Art 24 Penalties).

18 The Rules of Procedure add little to the statute’s bare skeleton, except to note that
mitigating and aggravating circumstances shall also be considered. The Rules address
only one mitigating circumstance: ‘substantial’ cooperation with the Prosecutor. ICTY
Rules of Procedure Rule 101(B)(ii).

19 Prosecutor v Radislav Krstié, case n IT-98-33, 2 August 2001 (United Nations —
International Criminal Tribunal for the former Yugoslavia) (Krsti¢ Trial Chamber), para
713.

120 See eg, Kupreski¢, Trial Chamber, paras 853, 860, 863; Prosecutor v Drago
Josipovié, Vladimir Santié, Zoran Kupreskié, Mirjan Kupreskzc Vlatko Kupreski¢ &
Dragan Papié, case n IT-95-16-A, 23 October 2001 (United Nations — International
Criminal Tribunal for the former Yugoslavia), available at www.icty.org, para 430; Kunarac,
Trial Chamber, para 868; Prosecutor v Biljana Plavsié, case n IT-00-39&40/1-S, 27
February 2003, paras 82-84.

121 See, eg Kupreski¢, Appeals Chamber, para 464; Prosecutor v Goran Jelisic,
Appeals Judgment, case n IT-95-10, 5 July 2001 (United Nations — International Criminal
Tribunal for the former Yugoslavia), para 122; Prosecutor v Dusko Sikirica, Damir
Dosen & Dragan Koludzija, case n IT-95-8, 13 November 2001 (United Nations —
International Criminal Tribunal for the former Yugoslavia), paras 148-151, 192-193, 228;
Prosecutor v Stevan Todorovi¢, case n IT-95-9/1 (United Nations — International Criminal
Tribunal for the former Yugoslavia), paras 75-82; Erdemovié¢ Sentencing Judgment II
para 16(ii); Plavsi¢ Sentencing Judgment paras 66-81.

122 See_ eg Sikirica Sentencing Judgment paras 152, 194, 230; Todorovi¢ Sentencing
Judgment paras 89-92; Erdemovié¢ Sentencing Judgment II para 16(iii); Plavsi¢ Sentencing
Judgment paras 66-81.
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prior criminal convictions,23 and the post-conflict conduct of the
accused. And although the sole reference to Yugoslav law made by the
ICTY statute regards the practice of sentencing in the former Yugoslavia,
ICTY chambers have treated this statutory reference as more of a
suggestion than a rule.’24 Moreover, in making reference to Yugoslav
sentencing practice, Chambers have also made quite free with the substance

of the practice. Thus, the Chamber in Babic, without citation to Yugoslav law,
held:

‘The Trial Chamber has found that Babic (sic) participated in a JCE
whose objective — the forcible and permanent removal of non-Serb
populations from the SAO Krajina — was carried out through persecutory
acts of murders, deportations or forcible transfers, imprisonment, and
destruction of property (...). The commission of this crime would have
attracted the harshest sentence in the former Yugoslavia.’»25

The law of the former Yugoslavia provides for either criminal sentences
of up to twenty years, or the death penalty. The death penalty, however, is
not utilized by international tribunals, and thus it was suggested that life
imprisonment should replace the Yugoslav death penalty tradition in
sentencing before the ICTY.126

Academics and commentators have made various propositions
regarding a hierarchy of crimes or other sentencing guidelines that would
increase uniformity and predictability in international criminal law

123 See, eg Krnojelac Trial Judgment, para 519; Kupreski¢ Trial Chamber, para 478;
Kupreski¢, Appeals Chamber, para 459; Prosecutor v Zlatko Aleksovski, Trial Chamber
Judgment, case n IT-95-14/1, 25 June 1999 (United Nations — International Criminal
Tribunal for the former Yugoslavia), para 236; Erdemovié¢ Sentencing Judgment II, para
16(i).

124 See Prosecutor v Dragoljub Kunarac, Radomir Kovaé¢ and Zoran Vukovié, case
n IT-96-23, 22 February 2001 (United Nations - International Criminal Tribunal for the
former Yugoslavia) (‘Kunarac Trial Chamber’), para 349, 377; Prosecutor v Zejnil Delalié,
Hazim Delié¢, Zdravko Mucié, Esad Landzo, case n IT-96-21, 20 February 2001 (United
Nations — International Criminal Tribunal for the former Yugoslavia) (‘Delali¢ Appeals
Chamber’), para 818; Prosecutor v Milomir Stakié, case n IT-97-24, 31 July 2003 (United
Nations — International Criminal Tribunal for the former Yugoslavia), available at
www.icty.org, (‘Staki¢ Trial Chamber’) para 887 (national sentencing ‘will (...) be considered,
although in itself is not binding"); Prosecutor v Darko Mrda, Sentencing Judgment, case n
IT-02-59, 31 March 2004 (United Nations — International Criminal Tribunal for the
former Yugoslavia), paras 121, 122, 129 (holding that national sentencing practices are
‘merely indicative’).

125 Babi¢ Sentencing Judgment para 50.

126 Some opponents, most notably Mahmoud Cherif Bassiouni, argue that this violates
the principle of nullum crimen nulla poena. See W. Schabas, ‘Sentencing by International
Tribunals: A Human Rights Approach’ 7 Duke Journal of Comparative and International
Law, 461-518 (1997).
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sentencing.!27 So far, the ICTY has categorically rejected such suggestions.128
Some commentators have supported this approach. Uwe Ewald, for example,
argues that there is legal significance (ie precedent) to the scattered
World War II jurisprudence regarding sentences and their fulfillment,
arguing that ‘the patterns of sentence at the Nuremberg and Tokyo trials
as well as the so called twelve succession Trials in Germany already show
that diversity in international sentencing is an obvious feature from the
outset’.129 In essence, Uwe Ewald argues that there is ‘precedent’ to find
unpredictability (euphemistically referred to as ‘diversity’) in international
sentencing. Ewald’s 2010 article, grounded in seven years’ practice in the
ICTY OTP, sets a dangerous course for ICTs. For Uwe Ewald, sentencing
irregularity is not an error to be addressed or corrected, but rather a
deliberate practice to be sheltered as part of the identity of ICTs. Uwe
Ewald references the notion of proportionality in sentencing, originating
with the social theorist Cesare Beccaria, but dismisses such a theoretical
underpinning for ICL as naught but ‘humble legal principles’ that cannot
‘provide a sufficient ground for conceptualizing and operationalizing the
complexity of factors “behind” international sentencing decision-making’.30
In essence, Uwe Ewald would claim a space outside of rule of law
constraints for ICTs.

What makes sentencing at ICL an example of post rule of law practice
is not that there is measurable discrepancy in sentencing between ICTs,
or even within ICTs; discrepancy can be the mark of growing pains, lack
of unifying processes, etc. Measurable discrepancy could be accident or
error at ICL, which ICTs could address and reform. Rather, sentencing at
ICTs is demonstrably post rule of law because ICTs have not embraced
error as a moment for reform, but have rather determined that rule of law
concerns do not apply to them.

VI. Conclusion

The article argues that the operationalization of ICL through ICTs
challenges the project of ICL, when understood as a training ground for
liberal, democratic governance, or rule of law modeling. As Jan Klabbers

127 A, Danner, ‘Constructing a Hierarchy of Crimes in International Criminal Law
Sentencing’ 87(3) Virginia Law Review, 415-501 (2001).

128 Prosecutor v Radislav Krstié, case n IT-98-33, 19 April 2004 (United Nations —
International Criminal Tribunal for the former Yugoslavia) (‘Krsti¢ Appeals Chamber’),
para 242 (the Appeals Chamber rejected as inappropriate the setting down of a definitive
list of sentencing guidelines).

129 U, Ewald, n 112 above, 373.

130 Thid.
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argues, accountability to third parties is a structural problem of all
international organizations.!3! International organizations practicing criminal
justice, however, face doubled structural challenges as regards accountability,
as failures of ‘objectivity’ through service to particularized interests threaten
the legitimacy of the systems themselves. The article has argued that
proclaiming ‘hybridity’ and instituting procedures, regardless of their
legitimacy in their systems of origin, is insufficient to guarantee objectivity,
and thus legitimacy, for ICTs. ICL practitioners and theorists must begin a
more serious consideration of the methods and costs associated with hybrid
procedures. This consideration must begin by more rigorously insulating
ICL practice from ICL’s particular political structures and aims.

131 J, Klabbers, n 11 above.
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Abstract

The juridical system is not the essence of the things, it is an artificial organisation
of elements, following a certain idea. It is conceived to settle conflicts, in order to
find the solution that is more consistent with that original idea. In the juridical
perspective, the logical coherency of the system becomes the necessary guarantee
for non-arbitrary decisions. The present work is aimed at verifying this thesis,
through the diachronic analysis of some juridical system models, also taking into
account the systemic approach.

I. Thesis

‘The idea of an abstract structure, coherently based at the root of a
history or of a development, cannot be detached from the idea of the
model. This idea is more related to the level of invention than to the level
of discovery. Therefore, the word “system” embodies ideals of knowledge,
and allows to formulate a complex of hypothesis about the real. At the same
time it denotes the stake in the most disparate conflicts — both scientific and
political conflicts — concerning the intellectual and practical control of the
real’.t

The system is not the essence of the thing, but is the artificial
organization of some elements following a certain idea. It is conceived to
settle conflicts, in order to find the solution that is more consistent with
that original idea. In the perspective of jurists, ‘the value of the “internal”
juridical system as a logical and deductive system properly lies in its
pretended capacity of producing juridical rules which guide the application
of law. The concrete decisions take the form of logical and systematical

* Assistant Professor of Private Law, Universita degli Studi dell’Aquila.

1 1. Prigogine and I. Stengers, ‘Sistema’ Enciclopedia (Torino: Einaudi, 1981), XII,
1023. See also S. Jensen, Systemtheorie (Stuttgart: Kohlhammer, 1983), 9: ‘there is no
system in the reality (...) systems are architecture of our reason’.
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deductions’.2 The logical coherency of the system becomes a necessary
guarantee for non-arbitrary decisions.

The present work is aimed at verifying this premise, through the (rapid)
diachronic analysis of some models of juridical systems, starting from the
French codification, as the moment in which the law began to be considered
as an autonomous system.3 My analysis will be properly conducted at the
level of models of the system historically proposed and politically (and/or
ideologically) justified. So, I will consider the way in which those
systems/models have been historically represented, but it is obvious that
the real dynamics of power and the corresponding hierarchies of the sources
of law are hardly ever coherent with these representations. The thread of
my research will be the relationship between the system and the interpretative
processes, conceiving this relationship as the moment that connects the
creation of the law to the application of the law itself — that is the moment
in which the ‘law in the books’ becomes ‘law in action’.

II. The System as a Model to Settle Conflicts

The relation between law and system officially originated as a solution
to the necessity to organise juridical material: to guarantee its knowability,
to guarantee its logical foundation.4 A law systematically organised is a law
which can be known and coherently applied. Furthermore, it is a law which
removes the political choice and places it outside of (or before) the
juridical.’

2 F. Modugno, ‘Sistema giuridico’ Enciclopedia del diritto (Roma, Treccani, 1993),
XXIX, 3. The idea of the law as an instrument to settle conflicts is quite common, above
all in common law countries. In these areas, ‘law is always conceived as a judge while in
civil law countries often coincides with the State’: G. Tarello, ‘Introduzione’, in L.M.
Friedman ed, Il sistema giuridico nella prospettiva delle scienze sociali (Bologna: 1l
Mulino, 1978), 10 (original edition: The Legal System. A Social Science Perspective (New
York: Russel Sage Foundation, 1975)). In this sense, we can affirm that every juridical
decision (of the judge, of the administration, of the parliament) properly is the solution
of a contrast between different claims.

3 Following A.J. Arnaud, Essai d’analyse structurale du code civil frangais: la regle
du jeu dans la paix bourgeoise (Paris: LGDJ, 1973), Italian edition by F. Caroccia, Il
codice civile nella pace borghese. Saggio di analisi strutturale del codice civile francese
(Napoli: Edizioni Scientifiche Italiane, 2005), 191-192.

4 Several studies are being conducted about the relationship between law and the
system. For a first approach, see M.G. Losano, Sistema e struttura nel diritto, I. Dalle
origini alla scuola storica (Milano: Giuffre, 2002; 15t ed, Torino: 1968); as well as F.
Modugno, n 2 above, 2.

5 “The systematic concept of the law allows to conceive the research of the law as a
merely cognitive process, which ignores the creative dimension. The existence of a system
with a practical relevance resolves the problem of the policy of law and of the implementation
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Only from the beginning of the XIX century the aspiration to the order
interlaced with the conscience (although so far vague) of the interpretative
dimension of the law,® and with the need to deny, or in any case to control,
this dimension. This is especially true in certain countries, where the
freedom of the interpreter is related to risk of arbitrariness.

Such a notion of the system is not limited to satisfying the legal
knowability and to ensuring the global normative coherency. In addition,
it also goes so far as to select the sources of law in every country: the
construction of the system becomes the basis of a certain way of conceiving
the interpretation of the law (that is the law). So, the system enters in the
political and institutional space, where it proposes a particular representation
of that space.’

It is necessary, at this point, to clarify what exactly I mean when I say
the juridical system is fundamentally an instrument to settle conflict,
following a certain ideology. The risk of misunderstanding is very high.
Thus, I will say immediately that I do not intend to propose the image of
the substitution — imposed from above (from a more or less occult, more
or less legitimate power) — of one model for another, of one ideology for
another one. However, it is true that ‘the juridical system in its entirety,
and in the long term, exactly reflects the distribution of power in society’.® In
this sense, the juridical system is really the output, or the mirror, of a
particular way to conceive a balance of power (in other words of a particular
ideology). It is also true, in my opinion, that every juridical rule (every
norm) is the solution of a conflict, in which the claim, or the interest, of
the majority inevitably prevails, but in which also (in general) the action
of the minority leaves its trace.” Thus, it is not the research of the ‘implicit
ideology of the norms as an ideology of the social victorious forces’,'® but

of the law by separating them clearly. Juridical science and the jurisprudence are made
politically unsuspecting’: D. Grimm, ‘Review of W. Canaris, Systemdenken’ Archiv fiir die
civilistische Praxis 171. Bd., 268 (1971).

6 ‘Modern doctrines of interpretation move from two big schools of jurisprudence,
which flourished at the beginning of the XIX century: the French Exegetical School and the
German Historical School: G. Tarello, ‘Orientamenti analitico-linguistici e teoria
dell'interpretazione giuridica’ Rivista trimestrale di diritto e procedura civile, 9 (1971).

7 Ibid 9-10. The author emphasises the strong ideological significance of the operations
both of Exegetical and Historical schools. The German Historical School, in particular, would
use the term ‘interpretation’ ‘in order to conceal the distinction between description of a
reality and propaganda for a method’.

8 G. Tarello, ‘Introduzione’ n 2 above, 16.

9 L.M. Friedman, n 2 above, 498: ‘In whole systems of rules, judicial, or legislative,
or both, it is much less likely that one side totally prevails and another loses out. The
legal system will probably reflect all social forces in proportion to their influence and
power’.

10 3, Tarello, ‘Introduzione’ n 2 above, 16.
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it is the attempt to make the current balance of power more transparent,
regarding every single decision.

II1.The Origins: The French Model

In 1804, the Code Napoléon represented the first experiment in order
to implement the abstract model of the juridical system.

The completeness and the self-sufficiency of the law are assumed.

Consequently, if the law (or even better the sequence of the juridical
norms) does not provide the prompt solution for a case, the interpreter
will not give up. The system becomes the instrument through which the
juridical order guarantees its own survival and makes it possible to resort
to the grammatical interpretation, or the logical interpretation, or the
extensive interpretation. This theoretical model requires a strong political
will, which guarantees a particular social organisation, following new
schemes for new values. The law, the codes, the systems of the code are
instruments for implementing this model.!2

The judge does not create law for the simple reason that he cannot do
it. He applies the political will (converted in the legislator’s command) in
an apparently neutral way, within a universe that does not know the void.
The fullness of the law (that is the completeness of the juridical system,
the absence of juridical gaps) prevents the judge from taking the place of
the political power in its activity of law-making.13 It is precisely for this

11 The relationship between judges and the legislator, which characterises this model, is
perfectly described in the preparatory works of the code civil. On 4 ventose Year XI
(February 23, 1803) (23 February 1803), when Portalis presents the draft of the Preliminary
Title of the Code (‘De la publication, des effets et de 'application des lois en général’), he
expressly admits that the idea of a perfect and complete code is a mere illusion: ‘Ceest une
sage prévoyance de penser qu'on ne peut tout prévoir (...) il est donc nécessairement une
foule de circonstances dans lesquelles un juge se trouve sans loi. Il faut donc laisser alors au
juge la faculté de suppléer a la loi par les lumieres de la droiture et du bon sens’. Then, in
the face of the protests following his words, he worns: ‘nous raisonnons comme si les
législateurs étaient des dieux, et comme si les juges n'étaient pas méme des hommes’. The
solution is given: ‘mais en laissant a lexercice du ministere du juge toute la latitude
convenable, nous lui rappelons les bornes qui dérivent de la nature méme de son pouvoir
(...) une loi est un acte de souveraineté, une décision n'est quun acte de juridiction ou de
magistrature’: P.A. Fenet, Recueil complet des travaux préparatoires du Code civil, VI
(Paris: Videcoq, 1836), 358-361. See also Arts 4 and 5 of the Code.

12 As A.J. Arnaud, Essai n 3 above, has demonstrated.

13 The system is always complete given that what is not disciplined is simply irrelevant
from a juridical point of view: there are cases in which ‘juridical norms don’t exist and should
not exist’: S. Romano, Osservazioni sulla completezza dell' ordinamento statale, VII (Modena:
Pubblicazioni della Facolta di Giurisprudenza della Regia Universita di Modena, 1925), 11,
now in Id, Lo Stato moderno e la sua crisi (Milano: Giuffre, 1969), 173.
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reason that the analogical process will be historically structured as a
process aimed to fill the residual spaces, in the twofold premise of the
absence of a norm directly related to the case and, at the same time, of the
existence, inside the system, of norms or principles which could be adapted
to — which could cover — the case in question.4

There is no coincidence between system and interpretation here. These
two terms are situated in two parallel planes, in a model where the system
is a necessary precondition to the interpretation, but the interpretation is
totally unnecessary to the existence of the system. The interpretation is
not necessary, when the text of the norm is sufficiently clear (the clarity of
the norm becomes — historically necessary — a guarantee against the abuses).
However, if there remains a doubt, the interpreter can always make a decision
without betraying the theoretical model: he can use logical connections
which link legal rules to each other, or he can expand the semantic horizon
of a certain word.5

The system guarantees the success of this operation. It guarantees the
coherent and reciprocal connection of the norms and, at the same time,
the possibility of finding the principle (first of all, the logical principle) —
the ultimate reason which gives global coherence to those norms. In other
words, it is always possible to find a solution for any particular case inside
the system. That is, the system prevents the interpreter (the judge) from
occupying the void, or getting out of the system itself, from breaking its
homogeneity by arbitrary decisions, with the risk of betraying the original
political project.

IV. The German Model: ‘Das einzige Geschdaft des Richters ist
eine reine logische Interpretation’®

The German approach to the juridical system confirms and improves
the French model, but it presents some relevant differences.
Legal interpretation is always an activity aimed at explaining (not at

14 N. Bobbio, ‘Analogia’ Novissimo Digesto Italiano (Torino: UTET, 1974), 1, 601, 602.

15 Reference to the concrete case, in the Exegetical approach, is only aimed to
confirm the truth of the system. The analysis of judicial decisions is the mere repetition
of the descriptive part of the articles of the code, rather than the assessment of real
situations, in order to explore the possible sense of a norm: see G. Tarello, ‘Orientamenti’ n 6
above, 11-12.

16 “The only task of the judges is a purely logical interpretation’: F.C. von Savigny,
Juristische Methodenlehre (Marburg: 1802/1803), edited by G. Wesenberg, under the title
Juristische Methodenlehre, nach der Ausarbeitung des Jakob Grimm (Stuttgart:
Koehler, 1951).



2016] Rethinking the Juridical System 70

creating) juridical reality.”” The self-sufficiency and the completeness of
the system are confirmed: the system is constructed through a deductive
logical process.

However, if the Exegetical School identified the system with the code
and the code with the law itself, the German historical school brakes the
banks of the codified text. The system is designed as a wider and more
complex reality, giving logical coherence to the ‘ “real” discipline of juridical
relationships’.18

The German system is a ‘perfect organic unity’: the task of the jurists
is to discover the connections, which reciprocally link all juridical elements
in a coherent whole.

Interpretation becomes a necessary tool not only for the knowledge of
the law,19 but also for the construction (thus, for the existence) of the system
itself. It is a necessary step, which opens the road for new research and
elaborations: this research and elaborations are the authentic dimension of
the juridical science.2°

Law becomes a productive science: the jurists create because they
know the internal legal structure. However, the product of this creative
activity properly marks the boundary line of the juridical experience. It is
not a case of the XIX century being opened by the arrival of the system of
the civil code, and closed by the construction of the system of the BGB.
The BGB was an elegant, sophisticated structure. However, it was created
by the jurists for the jurists — that is, destined to make law a technical
science, which could only have been known by the few who possessed its
technical instruments. The system was born as a model aimed at making
knowable the sources of law and at controlling their application; it becomes
a scientific instrument, which could (only) be understood and, more
importantly, controlled by the same priests that had created this system.

The ideological significance of this operation is self-evident. To say
that the interpretation is a scientific work means that all studies of juridical
phenomena conducted by non-jurists are anti-scientific; it means to reserve
the elaboration of the juridical organisation to a specific professional and
social class, establishing the primacy of the doctrine and the ancillary role

17 “The law was considered a reality which preexists the interpretation, and the
interpretation was the process of recovering the real sense of that preexistent reality’: G.
Tarello, ‘Orientamenti’ n 6 above, 10.

181bid 10.

19 Tbid 13: ‘(Law) always requests an intellectual apprehension, hence it must always be
submitted to the interpretation of the juridical science’.

20 F. Viola, ‘R. von Jhering e la conoscenza del diritto’, in F. Viola, V. Villa and M. Urso
eds, Interpretazione e applicazione del diritto tra scienza e politica (Palermo: CELUP,
1974), 24.
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of the jurisprudence; it means to affirm the irrelevance of the aims belonging
to the legal interpretation and to the social class of the interpreters, excluding
the possibility of a widespread control.2

The definitive rift between juridical and social systems (or, if preferred,
between Sollen and Sein) is fixed. The German systematic approach isolates
the law: the ‘Is’ is forced into artificial schemes, in order to dialogue with the
‘Ought’. Reality in itself does not have a juridical significance: the concrete
social relationships can be considered and classified only if reduced into
these schemes.22 Interpretation is necessary to retrace the links between
these schemes, to retrace the will of the legislator inside the law, following
a rigorous process which reflects, with its logical coherence, the logical
coherence of the system.23 When Savigny constructs for the first time the
interpretative process as an ordered application of a precise sequence of
predetermined criteria,24 he precludes the interpreter from every possible
evaluative space, from every consideration of a reality which could be
different from the juridical one.25 Thereafter, with the Pandectistic school,
law definitively becomes a logical product, axiologically neutral, which ignores
any connection to external elements of the system and to its consequences in
social reality.26

Nevertheless, the system and its interpretation are not yet reciprocally
necessary. The system confers scientific dimension to the interpretative
process, allowing the verification of the interpretative result following
logical principles (thus, it allows the control of both the legislator and the
interpreter itself). At the same time, absence of law becomes a possible
scenario. But, the system prevents that this absence becomes a legal vacuum:

21 G, Tarello, ‘Orientamenti’ n 6 above, 12-14.

22 See F. Viola, ‘R. von Jhering’ n 20 above, 26: ‘All that was already in the Savigny’s
theory and, above all, in his doctrine of juridical institution as a typical entity existing
above the concrete social relationship’.

23 ‘Rekonstruktion des dem Gesetz innewohnenden Gedankens’: F.C. von Savigny,
Sistema del diritto romano attuale (1840-1849), V. Scialoja ed, (Torino: Utet, 1886), I, §
33, 220-224.

24 Tbid. Savigny lists the grammatical, logical, historical and finally systematic
canons. This latter is referred ‘to the deep connection which links all institutes and all
juridical rules in a big whole’, following the project ‘which was in the mind of the
legislator’ (§ 33). It should be noted that Savigny introduces this reference to the ‘mind
of the legislator’ immediately after excluding reasons of law from valid interpretative
canons.

25 ‘(...) in fact, he clearly wants that will of the legislators does not interfere with
juridical science’: G. Tarello, ‘Orientamenti’ n 6 above, 13.

26 F, Modugno, n 2 above, 4. The same opinion is expressed by sociologists: see J.
Carbonnier, Sociologie juridique (Paris: PUF, 1978), 347.
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the gap can always be filled through a set of interpretative instruments, or, at
least, through the analogy (which is conceived as a distinct step).27

The system is, at the same time, the precondition and the product of
the interpretation; but the interpretation is not sufficient for the system.

V. From the Myth of the Legislator to the Myth of the Judge:
The System, the Space, the Time

The jurist of the XX century inherited from the XIX century a model,
with two possible variants (the French legislative one, and the German
doctrinal one), neither of which was able to dialogue with the new world.

The XIX century-system is a system intrinsically atemporal: the
chronological dimension does not belong to it. It is composed of norms,
or institutions, supposed to last for forever. The juridical norm is created
to aspire to be eternal: ‘law goes against the time’.28

The XIX century system, though, is a system strongly characterised
from a spatial point of view.29 The territory of the State is the material
limit of the validity of the norms — that is, limiting the efficacy of the
system which organises these norms. Law and the model of system fully
coincide with each other. In this sense, the system is excluding, since the
being of a juridical system in the space excludes the existence of extra-
systemic norms and/or different juridical systems in the same space.

The ideological model is the bourgeois liberalism. In this theoretical
model ‘the social order (is) the natural result of the encounter of the
individual economic forces in the market’. Law can be limited to ‘guarantee
every producer the same formal freedom’,3° within a horizon where the
stable will of the legislator guarantees property, private autonomy,

27 Ibid 603. Analogy is expressly mentioned in the Italian and Austrian civil code, while
it does not appear either in the French or German code. Notwithstanding that, Norberto
Bobbio clearly affirms that also in these last systems analogical process is not only logically
possible, but also juridically valid, since it is a condition of existence and of the functioning of
the system.

28 A, Longo, Tempo e interpretazione della Costituzione, draft text. The author
explains: ‘Why? Because law is a canon. Law cannot be contaminated with the flow, with
the change. Norm must oppose the change. It is crystallised, it is always the same’.

29 ‘It once was easier to ignore the law. Law was a space (...). Power was: occupy the
space (...). The game of the new law was completed, when law gained the hegemony over
communications produced in national spaces P. Femia, ‘Il giorno prima. Comune,
insorgenza dei diritti, sovversione infrasistemica’, in VVAA eds, Il diritto del comune.
Crisi della sovranita, proprieta e nuovi poteri costituenti (Verona: Ombre Corte, 2012),
§2.

30 L. Mengoni, ‘Problema e sistema nella controversia sul metodo giuridico’ Jus, 6
(1976).
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juridical subjectivity. The conflict is settled formally, ensuring its players
the parity of the starting conditions.

Since the beginning of the ‘short century’,3! these three elements have
been questioned. The system resists: it is perfected, in its sophisticated
Kelsenian version, or it is transformed, changing its function and consequently
its symbolic (rectius ideological) meaning.

We know the relevance of Jhering’s theories in that transformation.

With Jhering, the ‘exterior’ system becomes ‘internal’.32 It is no longer a
mere deductive logical sequence starting from rational principles, but a
construction which reflects the internal structure of juridical matter, allowing
its evolution. Jhering distinguished the structure of law from its function,
and pointed out that that function influences the structure. Hence, the
teleological analysis becomes necessary: for these reasons, Jhering is
considered as the author who signed ‘the transition from the constructionism
to the juridical sociologism, that is, in fact, from the XIX to the XX century’.33

The social dimension of the law is (re)discovered.34 The life beyond
the form, we could say: at the beginning of the XX century, the jurist has
the awareness of the finitude of his world, but he is still hoping for
immortality. Judges come to his aid; jurisprudence becomes ‘the element
that conciliates he necessary stability and cohesion of juridical principles

31 As it is known, this expression is usually used in order to define the XX century
(in particular, the period between the years 1914 and 1991). See for example E. Hobswam,
The Age of Extremes: The Short Twentieth Century, 1914-1991 (London: Michael Joseph,
1994).

32 The scientific work of R. von Jhering is usually distinguished in two phases. The
first one was marked by the first edition of the Geist des romischen Rechts auf den
verschiedenen Stufen seiner Entwicklung (1852-1865), 10. Auf., Darmstadt: 1968), and
coincided with the birth of the Begriffjurisprudenz. The second phase was marked by the
publication of Lo scopo nel diritto (1877) (Italian version edited by M.G. Losano, Torino:
Einaudi, 1972), and coincided with the development of the Interessenjurisprudenz and
the Freirechtsbewegung: see M.G. Losano, Sistema e struttura del diritto n 4 above, 216-
219.

33 Ibid 217.

34 It is necessary to remember the contribution of Gény, Saleilles, Duguit, in this
process. They confer a decisional power to the interpreter (to the judge), opening the
way for a reflection about (new) social purposes to which law must respond. The system
resists and remains orderly, logical, coherent and self-sufficient. But it is the result, not
the premise of the interpretation. See, in particular, F. Gény, Méthode d’interprétation
et sources en droit privé positif (Paris, 15t ed, 1899; Paris: F. Pichon et Durand-Auzias,
ond ed, 1919), with preface by R. Saleilles; Id, Science et technique en droit privé positif,
4 voll (Paris: Societe du Recueil Sirey, 1914-1915 and 1921-1924); Id, Méthode d’interprétation
et sources en droit privé positif (Paris: A. Chevalier-Marescq, 1899), fn 81 bis. More recently,
Ph. Jestaz, ‘Une image francaise de la loi et du juge’, in Y. Blais ed, Francois Gény. Mythe et
réalités, 1899-1999 (Paris: éd. Blais, Dalloz et Bruylant, 2000; now Paris: Dalloz, 2005), 37.
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and evolution of rules ... in order to adapt them to the requirements of life’.35
The judge acts as the Socratic Saiuwv: he connects the metaphysical world of
the juridical system to the earthly world of the facts of life.3¢

The notion of the system irreversibly changes: ‘the XX century does
not ask the theory of law for an instrument to organise a disorderly set of
rules: it asks for help to decide concrete cases’.3”

The context requires it. Facing increasingly frequent and rapid political,
economic, social changes, law should organise and rethink itself, in order to
provide adequate responses. The juridical science becomes necessary to give
judges concrete tools in order to solve concrete problems in concrete cases,
rather than to make laws knowable or logically coherent. The abandonment
of the rule in its literal wording becomes legitimate.

The system is transformed according to the new ideology. Jurisprudence
is the cornerstone of this new model: the myth of the omnipotence of the
legislator gets irremediably resized out of the matter. If the reality changes,
law also must change: the judges are the instrument of this transformation.38
The traditional model required a rigid contraposition between the political
and interpretative step, between the production of the law (legis latio)
and the application of the law (legis executio), giving the legislator only
the function of production.39 Although, between the end of the XIX and
the beginning of the XX century, conflict settlement becomes an operation

35 See A.J. Arnaud, Critique de la raison juridique. 1, Ou va la sociologie du droit?
(Paris: LGDJ, 1981), about the role of Raymond Saleilles in the foundation of the sociology
of the law.

36 L. Duguit, Les transformations générales du droit privé depuis le code Napoléon
(Paris: Alcan, 1912), 6-9: ‘Le systeme juridique civiliste était d’'ordre métaphysique; le
systeme nouveau qui s’élabore est d’'ordre réaliste’.

37 From a ‘system to know’ we move on to a ‘system to do’: M.G. Losano, Sistema e
struttura nel diritto (Milano: Giuffre, 2002), in particular ‘Introduzione’ to vol 2 (II: Il
Novecento), and to vol 3 (III: Dal Novecento alla postmodernita). Losano adopts the
distinction, proposed by N. Luhmann, between ‘systems of concepts’ and ‘systems of actions’:
see N. Luhmann, Rechtssystem und Rechtsdogmatik (Stuttgart: Verlag W. Kohlhammer,
1974), Ttalian translation by A. Febbrajo, Sistema giuridico e dogmatica giuridica (Bologna:
Il Mulino, 1978).

38 This does not involve a value judgment on the models concerned. To say that
conceptual interpretation is more conservative and interpretation in the light of social
aims and interests is more progressive, does not mean to give a value judgment.
‘Conservative’ and ‘progressive’ are used in this context in their descriptive sense: N.
Bobbio, Giusnaturalismo e positivismo giuridico (Milano: Comunita, 1965; now Roma-
Bari: Laterza, 2011), 77-79.

39 See B. Windscheid, Die Aufgabe der Rechtswissenschaft, in Gesammelte Reden
und Abhandlungen (Leipzig: Duncker, 1904), in particular § 14. Law is ‘the decision
adopted by the State’, based on the pursuing reasons and purposes, while application of
law merely is ‘the result of a sum, in which factors are juridical concepts’.
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to be performed on a case by case basis, in light of the data concretely
available for the interpreter.

But opening a social dimension of the law means returning the law to
its own historical dimension. Instances of solidarity do not deny the
territorial dimension of the law.4© However, the only ‘chance of survival
for law is to distinguish the notion of law from the notion of positive law,
to make it something wider, a scientific discipline able to adapt itself to
historical changes’.4* Through the judicial interpretation, law now deals
with history.

Interpretation and the system are not the same thing, but interpretation
is necessary for the survival of the system.

VI. Legal Certainty or Justice (in Individual Cases)?

The nineteenth century is a Janus-faced creature. It forces the jurist
to choose between the natural aspiration of the law in accordance with its
logical and systematical dimension, and the authentic historical and
changeable structure of the reality.42

At the theoretical level, the ideological battle is entirely focussed on
the question of the sources of law. We are dealing with the political problem
of creating norms (legal certainty, which entrusts to the legislator the
definition of the idea of justice; or justice, concretely implemented by
judges in each individual case).43

But history humiliates law and deprives it of all alternatives, showing
that research of the legal reason (and law itself) could become a blind and
uncontrolled implementation of the political power. The totalitarianisms
leave, as their legacy, the fall of the illusion that laws, or judges, can do
something.

The solution is the awareness of the interpretative question: the problem
shifts from the law itself to the way in which law is interpreted (and
applied).44 The juridical solution is not exact, or true. It is simply reasonable,

40 See P. Femia, ‘Il giorno’ n 29 above, § 5: ‘the French solidarism of Léon Duguit is
building on persons (not on subjectivities) (...); it changes, but does not deny the State’.

41 R, Saleilles, ‘Le code civil et la méthode historique’, in Livre du Centenaire du
code ctvil (Paris: Société des études législatives, 1904), I, 127.

42 P, Grossi, ‘Pagina introduttiva’ Quaderni fiorentini per la storia del pensiero
giuridico, 1 (1973).

43 F. Modugno, n 2 above, 13.

44(...) in the modern European juridical culture, every application of the laws (or,
as it is too often said, of ‘norms’) presupposes or implies the interpretation of the laws
themselves. There are no jurists, today, who thinks that it could be possible (...) to apply
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in light of the available arguments. The interpretative activity is no longer
a logical but a semantic operation.45

The next step is the construction of a complex model, balancing both
dogmatic and problematic approaches. The topic is not conceived as a
technique to make decisions, but rather to make hypotheses of rational
solutions, while the dogmatic is necessary to verify the coherence of these
solutions with the system.4¢ System and the problem coexist. The former
is aimed at controlling the juridical material ‘beyond its immediate
givenness’, in order to make it ‘concretely usable’;47 the latter one is aimed
at preventing ‘the processes of conceptual hardening of the legal system’.48

In this way, the ancient theme of the control over the interpretative
activity re-emerges. The tragic experiences of the twentieth century have
shown that the logical coherence of the decision does not give sufficient
guarantees. The new solution is the verification of the conditions on which
the interpreter bases his choice. The possibility of evaluating the premises —
both factual and legal — of the decision is the condition to making the norm
adequate to social reality. The possibility of understanding this evaluation
makes these premises rational (in the sense of the reasonableness).49

We must still define the criteria that make this evaluation possible.5°
The solution, which identifies them not only in the law but also in the
extra-legislative context, allows the definitive opening of the system to the
society — that is, the transformation from the law as an autonomous and
isolated system to the law as a system which constitutes, among other
systems, society. It signs the birth of law as a sub-system of the Social
System.

a law without interpretation, that is, without giving it a significance’: G. Tarello,
‘Orientamenti’ n 6 above, 5.

45 See, at least, H.G. Gadamer, Wahrheit und Methode (Tiibingen: Mohr, 1960), and in
G. Vattimo ed, Verita e metodo (Milano: Bompiani, 2001); C. Perelman, ‘Le raisonnement
juridique’ Les Etudes philosophiques, 133-141 (1965), now in Id, Diritto, Morale e
Filosofia (Napoli: Guida, 1973), 147-156; 1d, ‘Le raisonnement juridique et la logique
déontique’, in Id, Etudes de logique juridique, 4 (Bruxelles: Bruylant, 1970), 133; and T.
Viehweg, Topik und Jurisprudenz (Miinchen: Beck, 1953), and in G. Crifo ed, Topica e
giurisprudenza (Milano: Giuffre, 1962).

46 .. Mengoni, n 30 above, 33.

47 N. Luhmann, Sistema n 37 above, 45.

48 1. Mengoni, n 30 above, 38.

49F. Modugno, n 2 above, 9.

50 It is obvious that it is impossible, here, to speak about the legislative or extra-
legislative basis of the evaluative process, about principles, about the connection between
principles and norms. On these topics, see, eg, the works of J. Esser, in particular
Grundsatz und Norm in der richterlichen Fortbildung des Privatrechts (Tiibingen:
Mohr, 1956).
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VII. One System, No System, a Hundred Thousand Systems

The end of the twentieth century coincides with the end of illusions.

Law loses its immortal condition. It is no longer a body of universal
institutions, but a contingent product of a certain equilibrium of powers.
It is fragile and changeable as any human equilibrium.

Law loses its own territoriality. It no longer has any defined spatial
dimension. It still remains a more or less ordered set of rules, but these
rules don’t have any place; they are produced by different subjects at different
levels. The When replaces the Where: the time of the law materialises and
aims at replacing its space. We imagined a law without time in order to
control the space. Instead, we produced a law inexorably linked to a time
(and so to an end), but devoid of any spaces, or more exactly lost in space.

Law, finally, loses its rationality. Legal interpretation needs a leap of
faith. In order to interpret, in order to force the judge to overcome the
ambiguity of norms or the legal vacuum, it is necessary to recognise the
legislator as a reasonable subject.5* However, since the second half of the
twentieth century, the faith on the legislator’s rationality declines,
confronting the proliferation of rules that often contradict each other.

How could the system survive all of this?

For jurists, the juridical system fundamentally remains the hope for
an organised and logically coherent set of dispositions and institutions. It
aims to be rational, linked to a territory which defines its limit of validity
(civil law systems, common law systems) and based on the idea of legal
stability (given that stability is the essential condition for predictability,
and thus for legal certainty).52 But a system as such does not coincide
anymore with law. It is necessary also to take into account all juridical
rules produced outside the system (for example, foreign sentences, standard

51N. Bobbio, ‘Analogia’ n 14 above, 603.

52 See the definition of the juridical system proposed by J. Carbonnier, n 26 above,
346-347: ‘Pour la sociologie du droit, (...) un systeme juridique (...) c’est pratiquement un
droit national (...) ou (...) c’est le droit d’'une société globale. Partout ou la sociologie
constate lexistence d’'une société globale, (...) il est permis de postuler la présence d'un
systeme juridique correspondant. (...) Il faut avoir égard a lidée que (l'idée de systéeme)
recouvre, qui est une idée importante: savoir, quun droit est un ensemble, que ses
éléments composants (...) sont liés entre eux par des rapports nécessaires’. It is obvious
that common law systems are considered systems in this first sense: in his work, Carbonnier
himself quotes R. David, Les grands systémes de droit contemporains (Paris: Dalloz,
1964). As it is known, the question was specifically studied by T. Parsons (in particular,
‘On Building Social System Theory: A Personal History’ 99(4) Daedalus (The Making of
Modern Science: Biographical Studies), 826, 868 (1970)). Parsons reached the conclusion
that, if one assumes a definition of the juridical system as a deductive logical system,
common law could be qualified as a system. In fact, it is also possible to find in common
law the logical connection which links norms to the principles, although with an inductive,
not deductive reasoning, from particular to general.
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clauses in globalised markets). If law becomes the mirror of the complexity
of the reality, the jurists can simply accept that, trying to keep that
complexity up with the system. Law and the system separate again.
However, law must keep aiming at the system, ad infinitum, in order to
survive — in order to make sense —.53

For the philosophers (or for the sociologists), the system becomes a
mechanism that processes social data. It becomes a system of
communications, which translates into juridical language all languages,
instances and interests, coming from the infinite other subsystems of the
System. The system develops strategies in order to reduce environmental
complexity; it entirely coincides with law, or, even better, law, in its entirety,
is a system.54 But such a process of translation of all extra-systemic (extra-
juridical) logics into a juridical language requires reflecting on the possibility
of ensuring that extra-systemic logics (extra-juridical logics) take over at
the juridical system, becoming sources of the law themselves. Once again,
the problem of controlling the law-making process is perceived as essential.

At this point, the question is if, in the juridical world, the systemic
approach actually is something new, compared to the systematic approach.s5
In other words, how compatible are these two models? The Luhmann
theory attempts to answer this question.5¢ Niklas Luhmann distinguishes
three phases within the evolution of the concept of the system. In the first
phase, the classical notion of the system is represented through the
contraposition between the parts and the whole, where the whole is
something more than its parts. However, the reason for this partial non-
coincidence of the whole and its parts is not explained. Consequently, a first

53 “The juridical system exists only to offer legal certainty (or if preferred: to reduce
the complexity of the problem of acknowledging the legitimate power). It is an (imperfect)
organisation of certainties, a (necessary) machine to protect power from the infinite
discussion about its legitimacy (...). All that is not certain achieves a juridical dimension
through the structural junction with this organisation of certainties’: P. Femia, ‘Benito
Cereno in Bucovina’, in A. Febbrajo and F. Gambino eds, Il diritto frammentato (Milano:
Giuffre, 2013), 92.

54 In a theoretical horizon where the systems theory is the condition for the
definition of the juridical norm: eg, J. Raz, Il concetto di sistema giuridico: un’introduzione
alla teoria del sistema giuridico (Bologna: Il Mulino, 1977); Id, The Concept of a Legal
System. An Introduction to the Theory of Legal System (London: Oxford University
Press, 1970).

55 The question is posed by M.G. Losano, Sistema e struttura nel diritto, III. Dal
Novecento alla postmodernita (Milano: Giuffre, 2002), 223.

56 Tbid 315-321, where Losano analyses the opinions expressed by Luhmann in
Rechtssoziologie (Opladen: Westdeutscher Verlag, 31 ed, 1987). About Luhmann, and
particularly about the concept of subjective rights in the systemic theory, see also P.
Guibentif, ‘Rights in Niklas Luhmann’s Systems Theory’, in A. Febbrajo and G. Harste
eds, Law and Intersystemic Communication. Understanding ‘Structural Coupling’
(London: Ashgate, 2013), 255.
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‘change of paradigm’ (which is an evolution, not a contradiction of the first
model) becomes historically and logically necessary: the system/environment
distinction substitutes the parts/whole distinction. The system is influenced
by the environment: it is now defined as a set of ‘a more or less high number
of system/environment differences’.5? It was closed, it becomes open. In
the third phase, the open system becomes self-referential. This last change
of paradigm allows for conceiving the system as an organism, which changes
itself through the binomial identity/difference (so, the question rises about the
possibility of conciliating the systemic opening to the environment with its
self-referential closure).58

Hence, we could affirm that there is an evolution, not a breakdown,
from the systematic to the systemic approach. This is exactly the evolutionary
itinerary, which separates the juridical and the sociological perspective.
Jurists and sociologists are destined to work from different planes: the
plane of validity for the jurists; the plane of efficacy for the sociologists. In
the sociological perspective, the juridical system exists, it is the juridical
reality: it is not its mere representation, nor a model (on the contrary, this
was our initial thesis). The juridical system is not a whole, opposed to single
parts, but a whole that relates to another wider whole (system/environment).59
The jurists are bound by the interest, in the sense that they should assume
that every norm corresponds to an interest which has already been selected
by the legislator. At this level, the jurists can only take note of the legislator’s
choice. Their task is simply to give an order to the normative material,
building the juridical system (dogmatic). On the contrary, at the general
theory level, jurists are authorised to proceed through abstractions, building
a scientific system (legal theory). In both cases, however, it is not the
same phenomenon analysed by sociologists: it should be an error ‘to consider
these classification tools as if they were the legal system’.6°

Legal dogmatics and legal theory are not deleted but confined to a
particular logic which does not coincide with the systemic logic. After all,
that is not so distant from the Kelsen point of view, when, tracing the
difference between fact and law (between Is and Ought), he argued that
‘sociologists observe the law from outside; jurists from inside’.6

57 M.G. Losano, Dal Novecento n 55 above, 315.

58 The answer of Luhmann is that the system of the law is open from an
epistemological point of view and closed from a normative point of view: see N. Luhmann,
Rechtssoziologie n 56 above. In the final part of the volume (Schluss: Rechtssystem und
Rechtstheorie, 356-357), Luhmann clearly affirms: ‘Das Rechtssystem ist ein normativ
geschlossenes System (...) Zugleich ist das Rechtssystem ein kognitv offenes System’.

59 M.G. Losano, Dal Novecento n 55 above, 346.

60 N. Luhmann, n 37 above, in particular 67.

61 H. Kelsen, in M.G. Losano ed, La dottrina pura del diritto (Torino: Einaudi, 1966),

13-15.
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Given this distinction, we have to respond to a second question. In
which measure is systemic approach useful for the systematic model 762

My answer is that these two models are mutually complementary.é3
The systemic theory (perhaps) does not respond to the practical questions
which jurists have to confront every day. But it has the virtue of giving them
predictive capacity and a wider horizon.64 The systemic theory forces the
juridical system to reflect on the consequences of juridical decisions — that is,
to reflect on its own function.

There is more.

If the apparently unavoidable condition of our existence as jurists is
an infinite reproduction of the tragic and impossible choice between legal
certainty and equity, the theory of systems, in its last version, seems to
provide a way out. It proposes to go beyond the level of a merely descriptive
analysis, trying to critically identify those social processes which could have
the power to transform the current social order in order to build the ‘just

62 ‘Hence, my impression is that law is useful for the supertheory; however, I don’t
think that supertheory is useful to the law’ (M.G. Losano, Dal Novecento n 56 above,
339).

63 P. Guibentif, Foucault, Luhmann, Habermas, Bourdieu. Une génération repense
le droit (Paris: LGDJ, 2010).

64 Juridical dogmatics is oriented to the input that is, to the past, to the juridical
decision as it is (juridical positivism). On the contrary, sociology is oriented to the output
that is, to the possible consequences of juridical decisions. Recent history of law is
marked, according to Luhmann, by this constant tension between input and output: N.
Luhmann, Sistema n 37 above, 59-63. The image of the scheme immission/emission
(input/output) is relatively frequent within the literature about relationships between
law and the social system. In the same period it was used, for example, by L.M.
Friedman, n 2 above. This last author limits his research to the pretensions of the society
regarding the law (input) and to the consequences that law produces in the society. To
explain this idea, Losano uses the image of the law as a ‘black box’. ‘It is possible to study
what the box receives from and transmits to the social environment, but the content of
the box itself is unknown or intentionally ignored’ (M.G. Losano, Dal Novecento n 55
above, 320). However, the risk precisely lies in the fact that the content of the black box
is unknown. It is possible to accept the description of the system as a process answering
to the request of complexity; however, it is necessary to advise that this is not a neutral
process (that is: the juridical discourse is not a merely technical discourse). This is even
more essential, since the Luhmannian system is an ontological (not epistemological)
system. It is a system in which choices are able to modify the reality, but, at the same
time, a system in which the will of the decision-maker (as a factor influencing the decision)
is neutralised and the juridical rationality does not coincide with the ethical rationality
(just/unjust). It is not an accident if the main accusation against systemic theory
properly is that it transforms all into a technical question, removed from public control.
In this perspective, see, for example, J. Habermas, ‘Theorie der Gesellschaft oder
Sozialtechnologie? Eine Auseinandersetzung mit Niklas Luhmann’, in J. Habermas and N.
Luhmann eds, Theorie der Gesellschaft oder Sozialtechnologie. Was leistet die
Systemforschung? (Frankfurt: Suhrkamp, 1971), 142-290, in particular 145.
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order’.%5 Along this itinerary, the critique of values (as a refuse of the
traditional conflicts-settlement model and as a guarantee of ‘differentiated
spaces of social autonomy’) and the critique of the State (as a recognition
of the specific risks arising not only from the political level, but also from
other social systems) become essential in the juridical dimension.66

In the same perspective, it is affirmed that rights ‘don’t exist before in
an external place, from which the political must transfer them inside the
law (through an extralegal constituent process), nor in an internal place,
where jurists will have to look for them (building their nice arguments,
weights and balances). Thus, rights are not outside (to claim) nor inside
(to argue). They are intrasystemic self-subversions, breakpoints of the
system that are not contained nor controlled ex ante by the system itself.67

Justice is placed inside the legal system, as well as the political moment.
Some authors come to represent this political moment not as an isolated
system, but as an ‘internal event of every system’, which can implement ‘a
series of categorical redefinitions, changing the system from the inside’.68

This continuous process of categorical redefinition could allow the
fight, against the destructive action of the powers, and prevents the use by
dominant powers of the same categories in order to justify their own
dominance.®® The solution proposed is not to replace one model with
another one, but to conceive a system that opens to differences and absorbs
them.

VIII. Looking for the Answer

65 A. Fischer-Lescano, ‘La théorie des systémes comme théorie critique’ Droit et Société,
645-665 (2010). The author notes a parallelism between the Teubnerian idea of contradiction
as driver for social development and the Hegelian dialectic. His perspective brings the
Teubnerian version of the Systems theory closer to the critical Marxist tradition. Teubner
himself inserts his theory into a wider theoretical perspective and admits that, in some
aspects, this version of the systemic theory ‘renews the classic theories of alienation’. He
expressly quotes Foucault, Agamben, Lyotard, until Derrida: G. Teubner, ‘La matrice
anonima. Quando “privati” attori transnazionali violano i diritti dell'uomo’ Rivista critica
del diritto privato, 9, 17 (2006).

66 A. Fischer-Lescano, n 65 above, 661.

67 P. Femia, ‘Il giorno’ n 29 above, § 9, thinking about the concept of self-subversion
proposed by G. Teubner, ‘Selbstsubversive Gerechtigkeit: Kontingenz-oder Transzendenformel
des Rechts?’ Zeitschrift fiir Rechtssoziologie, 9 (2008).

68 P. Femia, ‘Il giorno’ n 29 above, § 2. The same idea is confirmed and clarified by
this Author in ‘Benito’ n 53 above, 102: ‘Politics and society are not systems; they are
transcendent functions, conditions for the existence of the systems and the quality of
their performance’. On the contrary, Teubner considers politics as a system in itself: see,
in particular, A. Fischer-Lescano and G. Teubner, Verfassungsfragmente. Gesellschaftlicher
Konstitutionalismus in der Globalisierung (Berlin: Suhrkamp Verlag, 2012).

69 P. Femia, ‘Il giorno’ n 29 above, § 11.
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Is it possible, now, to find some answers?

In my opinion, there is no doubt that law and interpretation are
equivalent. At least, it is necessary to take into account the interpretative
dimension of the law. If one accepts this assumption, the system, both as
a systematic and as a systemic construction, becomes a necessary element
in the juridical scenario. Even if one does not share the idea of the intrinsic
systematic nature of the law (and I actually think law does not have such
a nature), the point is that juridical interpretation must be (also) systematic.
The system is essential for the interpretation of the law, and so, for law.
At the same time, the interpretative process becomes essential for the
system. Legal interpretation changes its own identity: analogy is now assumed
as a fundamental step, establishing a reciprocal dialogue between norms
and principles, and ensuring to retrace the logical coherence of the norms.7°

The system has not disappeared. It has reproduced itself and multiplied
its functions.

It remains the only instrument known to jurists to slow the continuous
flow of history (and of law, which is a part of history). The system still
needs to reduce the complexity of the real, giving an order and a form to
chaos. However, at the same time, it has a new and different meaning,
which takes into account this complexity and communicates with it,
turning social instances into juridical language. The systemic theory gives
the jurist the suggestion of a system which responds to the call for justice
by constantly transforming itself. Such a system constantly redefines,
from the inside, the balancing values — that is, the binary codes at the basis
of systemic operations. It is not rational in itself (and it is not in itself a
source of law), but it is open to difference: ‘order is the issue, not the
substance of the law’.7:

But — last question —, is the systemic approach still sufficient (as well as
necessary), face to the above mentioned process of the gradual disconnection
between law and its paradigmatic image?

The tragedy of law, its true limit, is its need to become practical norms.
Law has to continuously and concretely define what is just, what is valid,

70 N. Lipari, ‘Morte e trasfigurazione dell’analogia’, in G. Gabrielli et al eds, Liber
amicorum per Dieter Henrich (Torino: Giappichelli, 2012), I, 36, 39. In the same
volume, see also P. Rescigno, ‘Tra ordinamento e sistema’, 51. The utility of the distinction
between interpretation and integration is therefore denied. In this process, analogy is not a
solution for legal vacuum, but an expression and an instrument of cohesion of the system.

71 P. Femia, ‘Voltare le spalle al destino: sistema aperto o aperture sistematiche?
Nota di lettura’, in C.W. Canaris ed, Pensiero sistematico e concetto di sistema nella
giurisprudenza sviluppati sul modello del diritto privato tedesco (Napoli: Edizioni
Scientifiche Italiane, 2009), 190-192.
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what is lawful. Conflict is the structural and ineluctable condition of a
pluralist society.72

We come back to our initial thesis. For jurists, the system is not (it
cannot be) the structure of the reality, but a model to settle conflicts. If
one accepts such a premise, it becomes necessary to admit that, from the
jurist’s point of view, the traditional model leaves open a number of
situations, in which the settlement of different interests or different claims is
not ensured by the current tools (eg surrogate motherhood). However, the
systems theory seems not to be the answer. It leaves the jurist alone with
his old categories, desperately trying to give urgent solutions to new
problems. Traditional paradigms gave him the illusion that he could
manage the complexity, building different models for different ideologies
(in the sense explained at the beginning of this article). On the contrary,
the modern (maybe one could say postmodern) paradigm gives him the
distressing consciousness that ‘there is no dictator, but a network of subjects
situated in a number of places of the social systems. And every subject
works from the inside in order to corrupt the systems themselves. The
dictatorship of the global age will be diffused and constitutional’.73

The systems theory traps the jurist in a scenario where the apparent
absence of the system is a new model of system, having an opaque
inspiring ideology. We are conscious, however, that the identification of
this ideology is the unavoidable condition for a transparent selection of
protecting situations.

Is it possible to find a different solution? Those who claim the constituent
force of civil society74 suggest to simply and definitively take note of the
difficulty of this process of definition. This would be the premise ‘to
introduce in the system new discourses of invalidation (...) or validation (...)".
‘A multitude of subjects, conscious of the transnationality of fundamental
rights’ replaces traditional hierarchies and is opposed to global powers:7s the

72 J.G. Belley, Conflit social et pluralisme juridique en sociologie du droit (doctoral
dissertation, Université de droit, d’économie et de sciences sociales de Paris, 1977): the
key of the social life is not the order, which recalls integration and unity, but the conflict,
which suggests plurality.

73 P. Femia, ‘Il giorno’ n 29 above, § 11.

74 Ibid in particular § 7.

75 P. Femia, ‘Benito’ n 53 above, 38, 65. It is impossible, now, to exhaustively report
the debate on the Teubner proposal of the social constitutionalism. Thus, the short
following bibliography is only a partial reference to the works inspiring this article: D.
Sciulli, Theory of Societal Constitutionalism (Cambridge: Cambridge University Press,
1992); C. Thornhill, ‘Niklas Luhmann and the Sociology of the Constitution’ 10 Journal
of Classical Sociology, 315-337 (2010); G. Teubner, La cultura del diritto nellepoca della
globalizzazione. L'emergere delle costituzioni civili (Roma: Armando Editore, 2005), edited
by R. Prandini, who signs the afterword to the Italian edition, titled ‘La “costituzione” del
diritto nell’epoca della globalizzazione. Struttura della societa-mondo e cultura del diritto
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problem of the State is simply by-passed. ‘Pre-social’, ‘pre-juridical’ and ‘pre-
political’ situations are transformed in ‘technical rights’, through ‘self-
preserving processes’ which ignore the ‘free decision’ of the democratic
legislator.7¢ Thus, the law-making process is withdrawn from the choice
between private/public monopoly. However, it is still subjected to ‘public
control and public debate’: the ‘development of reciprocal controls between
the spontaneous and organised sphere’ is the guarantee of transparency
and democracy.””

This is a fascinating proposal. But it leads to two objections, at least.
First, it always presupposes a political choice (that is, the identification of
the ideology bringing to the positivisation of certain rights). Then, it can
be admitted only from a perspective of the claim, not of the exercise of
rights.”8 But the claim cannot be the structural (physiological) condition
of the system, in my opinion.

I do not have, however, alternative answers: only the awareness that the
research is not concluded.

IX. Conclusion

From the jurist’s point of view, the discourse about the system
essentially is a discourse about the problem of the sources of law —, that is, a

nell'opera di Gunther Teubner’; G. Teubner, ‘Societal Constitutionalism without Politics? A
Rejoinder’ 20 Social & Legal Studies, 247-252 (2011); Id, Nuovi conflitti costituzionali
(Milano: Mondadori, 2012. The second chapter of the original German edition is absent in
the Italian version); Id, ‘The King’s Many Bodies: The Self-Deconstruction of Law’s Hierarchy’
31 Law and Society, 763-787 (1997), translated in Italy under the title ‘I molteplici corpi
del re: l'autodecostruzione della gerarchia del diritto’, in Id, Diritto policontestuale.
Prospettive giuridiche della pluralizzazione dei mondi sociali (Napoli: La citta del sole,
1999), 71-112. In Italy, besides works of P. Femia and R. Prandini, see also L. Zampino,
Gunther Teubner e il costituzionalismo sociale. Diritto, globalizzazione, sistemi (Torino:
Giappichelli, 2012); G. Allegri, ‘L’Europa al bivio. Un rompicapo per il costituzionalismo
democratico e sociale’, review of C. De Fiores, L’Europa al bivio. Diritti e questione
democratica nell’Unione al tempo della crisi (Roma: Ediesse, 2012), available at http://www.
diritticomparati.it/2013/01/leuropa-al-bivio-un-rompicapo-per-il-costituzionalismo-
democratico-e-sociale.html (last visited 24 May 2016). For a critical approach, N. Irti,
Diritto senza verita (Bari: Laterza, 2011); Id, ‘Tramonto della sovranita e diffusione del
potere’, in A. Febbrajo and F. Gambino eds, Il diritto frammentato n 53 above, 3.

76 G. Teubner, ‘La matrice’ n 65 above, 21-22.

77G. Teubner, La cultura del diritto n 75 above.

78 In fact, with particular reference to the question of fundamental rights, Teubner
admits: ‘Justice of human rights can be formulated only in negative. It aspires to remove
unjust, not to create just situations’: G. Teubner, ‘Ordinamenti frammentati e costituzioni
sociali’ Lectio Magistralis in occasion of the honoris causa degree, University of Macerata,
30 April 2009, now in Rivista giuridica degli studenti dell’'Universita di Macerata, 45,
57 (2010), and in A. Febbrajo and F. Gambino eds, Il diritto frammentato n 53 above.
The same concept was already affirmed in Id, ‘La matrice’ n 65 above, in particular 36.
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discourse about the construction of possible models able to govern conflict,
or to ensure the political balance among different powers which constitute
juridical reality.79

In pursuing the balance between legal certainty and justice, in
searching for a model which could implement the idea of the justice itself,
the jurist relies on the system, making different political choices. His only
problem is to invent tools, which ensure the solidity of every choice, of
every model, of every system, by removing possible interferences as anti-
systemic (unconstitutional?) elements.

The construction of new theoretical models, aimed at reducing the
level of the complexity of modern society, is not precluded. However, the
political solution to the problem of the identification of the sources of law
(that is, the political solution to the eternal problem of the power
legitimacy) still remains undefined.8° The current difficulty of the juridical
building of a legal system entirely lies in the definition of the balance of
powers — that is, in the definition of the processes (not only procedures)
able to respond to the call for justice, or able to define the idea of justice
itself.8:

79 It would be necessary to reflect on the problem of legal pluralism, about the exact
meaning of the expression ‘juridical rule’: about the line between law and social
phenomenon. All depends on the validity criterion adopted (the requirements for
belonging to the system). This criterion could be the respect of a more or less
fundamental norm (the Kelsenian Grundnorm); a set of normative criteria (N. Bobbio,
‘Ancora sulle norme primarie e secondarie’ Rivista di filosofia, 35 (1968), now in Id,
Studi per una teoria generale del diritto (Torino: Giappichelli, 1970), in particular 186-
187); the behaviour of certain institutions (the doctrinal criterion proposed by J. Raz, Il
concetto di sistema giuridico n 54 above, 266); and so on. The list could be very long. In
conclusion, we can simply recall the Ehrlich’s research on legal pluralism (in particular
E. Ehrlich, Beitrdge zur Theorie der Rechtsquellen, I, Das ius civile, ius publicum, ius
privatum (Berlin: Heymanns, 1902); more in general, Id, Grundlegung der Soziologie
des Rechts (Berlin: Duncker & Humblot, 1913). See also A. Febbrajo, ‘E. Ehrlich: dal
diritto libero al diritto vivente’ Sociologia del diritto, 137-159 (1982), a very important
introduction to Ehrlich’s theories).

80 Where ‘Politics is not a system, but an internal event of every system (law,
economy, culture, health etc.)’: P. Femia ‘Il giorno’ n 29 above, § 2.

81“The formal concept of justice should not be refused and not even mocked. On the
contrary, it should be present in every debate about the just and the unjust, since every
juridical system, positive or natural, divine or human, must have it: N. Bobbio,
Giusnaturalismo n 38 above, 21.
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Abstract

A practical comparison between the two main legal system families can profit
from some unique instances of civil law that lie in the vast North American continent.
Reference is made to Quebec, for Canada, and Louisiana, for the US. Both locales
are part of federal states ruled mainly by common law. The Canadian and US legal
systems embed civil codes that refer to and define a requirement for the validity of
the contract, the cause, that European civil codes mentioned, but did not dare to
define. The first Italian Civil Code, enacted in 1865, was consistent with the Napoleonic
Code: the paragraph called ‘upon the cause of contracts’ contained section 1119
and section 1120, which read ‘An obligation without cause or with a false cause, or
with an unlawful cause, may not have any effect’ and ‘A contract is valid, although
its cause is not expressed’, following quite literally what section 1131 and section 1132
Code Napoleon stated. In the second and current generation of the Italian Civil
Code, enacted in 1942, the rules changed in wording and now cause is referred to
the contract (without any explanation of its meaning) and no more to the obligation.
After 1942, therefore, scholars and Courts started to refer to the concept of cause,
also (or exclusively) as the due control of the legal system on the lawfulness of the
legal operation the parties to the contract are seeking, and on the practical results
they wish to achieve. Following these paths, the meaning of the term cause also
lost its certainty in the civil law systems themselves and often became a
duplication of the concept of object (or subject matter): the concept of cause has
lost its clarity to the extent that, given a proposal of European restatement or
uniform codification, it is doubtful whether it would be worth maintaining the
concept or not. In such a situation, the provisions in the Louisiana and Quebec
Civil Codes that mention and even define the cause are of great interest also for
the civil lawyer from different points of view.

I. Two Instances of Civil Law within Canadian and US Common
Law Territories: Quebec and Louisiana

A practical comparison between the two main legal system families
can profit from some unique instances of civil law that lie in the vast North

* Full Professor of Private Law, University of Milan, School of Law.
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American continent. Reference is made to Quebec, for Canada, and Louisiana,
for the US.

Both Quebec and Louisiana are part of federal states ruled mainly
under common law systems. The Canadian and US legal systems embed
civil codes that refer to and define a requirement for the validity of the
contract, the cause, which European civil codes mention but do not
define. Therefore, taking a glance at them may be of some interest also for
an Italian scholar.

As law school students, during the late 1980s, we were taught that
cause and consideration perform quite a similar task, but that they are
specific to different legal systems, and therefore they do not coexist within
the same framework, thus relinquishing any comparison between them
on a merely theoretical point.

On the one hand, it is true that the doctrine of consideration is very
complex; on the other hand, the concept of cause is mostly ambiguous,
because European civil law code drafters did not involve themselves in
definitions. This is why the matter seems difficult to address.

II. Louisiana Civil Code of 1870 and the First Louisiana Civil
Code Digest of 1808

The US took possession of Louisiana on 20 December 1803, some
months after completion of the Louisiana Purchase from France.! At the

11t is worth mentioning that the object of the Purchase was far more extensive than
the actual State of Louisiana: it included land from fifteen present US States and two
Canadian provinces: Arkansas, Missouri, Iowa, Oklahoma, Kansas, and Nebraska; the
portion of the western part of Minnesota of the Mississippi River; a large portion of
North Dakota and South Dakota; the Northeastern section of New Mexico; the northern
portion of Texas; the area of Montana, Wyoming, and Colorado east of the Continental
Divide; Louisiana west of the Mississippi River (plus New Orleans); and small portions
of land within the present Canadian provinces of Alberta and Saskatchewan.

‘The Louisiana Purchase encompassed 530,000,000 acres of territory in North
America that the United States purchased from France in 1803 for $15 million (...) Since
1762, Spain had owned the territory of Louisiana, which included 828,000 square miles.
The territory made up all or part of fifteen modern US states between the Mississippi
River and the Rocky Mountains (...) France acquired Louisiana from Spain in 1800 and
took possession in 1802, sending a large French army to St. Domingue and preparing to
send another to New Orleans. (...) In addition to making military preparations for a
conflict in the Mississippi Valley, Jefferson sent James Monroe to join Robert Livingston in
France to try to purchase New Orleans and West Florida for as much as $10 million.
Failing that, they were to attempt to create a military alliance with England. Meanwhile,
the French army in St. Domingue was being decimated by yellow fever, and war between
France and England still threatened. Napoleon decided to give up his plans for
Louisiana, and offered a surprised Monroe and Livingston the entire territory of Louisiana
for $15 million. Although this far exceeded their instructions from President Jefferson,
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time, the Napoleonic Code had not yet been enacted and in the new
territory the laws of Spain were still in force. There was a huge number of
provisions (more than twenty thousand laws and eleven different codes),
with many conflicting statements: a situation of chaos that resembles what
would also be depicted, some years later, in the main novel of Alessandro
Manzoni, ‘I promessi spost’ (‘The Betrothed’).2

The new State needed to choose between common and civil law tradition
systems and two parties opposed: William C.C. Claiborne, a former lawyer
from Tennessee, appointed as commissioner of the US to take possession of
Louisiana, wanted to establish English common law in the new State, while
Edward Livingston, a New York lawyer who emigrated to Louisiana in 1803,
opposed it and stood as a champion for the civil law system, with the support
of a large part of the population because, as it has been noted:

‘“Their experience with Spanish judicial proceedings had left them with
little or no respect for the courts, and they were afraid of the common
law system where the decisions of the courts became law, and where
they would be required to search through English jurisprudence to
determine what laws applied. They preferred to continue to be governed
by the laws of Spain, with which they were familiar, where all enforceable
laws were required to have some statutory origin, and where the
decisions of the courts did not assume the status of laws but were
considered merely as judicial interpretations of statutory provisions’.3

‘In 1806, the first Legislature of the Territory of Orleans convened and,
apparently siding with Livingston, promptly adopted an act providing
that the Territory of Orleans should be governed by the Roman and
Spanish laws which were in effect at the time of the Louisiana Purchase
(...) On June 7, 1806 (...) the Legislature adopted a resolution appointing
James Brown and Louis Moreau Lislet ‘to compile and prepare jointly
a Civil Code for the use of this territory’. (...) They completed the
work assigned to them in less than two years, and the civil code
which they prepared was formally adopted by the legislature on
March 31, 1808 (...) The official title given to the code of laws which
was adopted in 1808 was ‘Digest of the Civil Laws now in Force in the
Territory of Orleans, with Alterations and Amendments Adapted to its

they agreed.” (‘Louisiana Purchase, 1803, Office of the Historian, United States Department
of State, available at https://history.state.gov/milestones/1801-1829/louisiana-purchase
(last visited 24 May 2016)).

2 A. Manzoni, I Promessi Sposi (The Betrothed), edited by C.W. Eliot, The Harvard
Classics, Vol 21 (New York: PF Collier & Son, 1909-14).

3 J.T. Hood jr, ‘The History and Development of the Louisiana Civil Code’ 19 Louisiana
Law Review, 21 (1958).
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Present System of Government.” Although these compilers described
their work as a digest of the laws then in force, it actually was a complete
civil code, divided into three books, each of which was broken down into
titles, chapters and articles, similar to our present code, except that in
numbering the articles a new series of numbers was used in each title
(...) The Civil Code prepared by Brown and Moreau Lislet, however, was
not based on the Spanish law, as the legislature had directed, but it was
based instead on the then newly adopted French Code, the Code
Napoleon’.4

On the topic of requirements for the validity of the contract, the 1808
Louisiana Civil Code Digest resembles the Code Napoleon.

Section IV of the Digest was dedicated to the cause and reads: ‘Art 31.
— An obligation without a cause, or with a false or unlawful cause, can
have no effect. Art 32. — An agreement is not the less valid, though the
cause be not expressed. Art 33. — The cause is illicit when it is forbidden
by law, when it is contra bonos mores (contrary to moral conduct) or to
public order’.

It is easy to pick up, in the above-mentioned wording, the echo of Arts
1131-1133 Code Napoleon (‘Art 1131. — An obligation without cause or
with a false cause, or with an unlawful cause, may not have any effect. Art
1132. — An agreement is nevertheless valid, although its cause is not
expressed. Art 1133. — A cause is unlawful where it is prohibited by
legislation, where it is contrary to public morals or to public policy’).
These articles, half a century later, would have given the wording to Arts
1119-1122 of the Italian Civil Code, enacted in 1865.

This first Louisiana Digest was, then, substituted in 1825:

‘On March 14, 1822, the legislature adopted a resolution appointing
Moreau Lislet, Edward Livingston, and Pierre Derbigny ‘to revise the
Civil Code (of 1808) by amending the same in such manner as they
will deem it advisable, and by adding unto ... (it) ... such of the laws that

4 Tbid 23-26: ‘No satisfactory explanation has been offered to this date as to why
this was done. It is probable, however, that these two attorneys and the legislature had a
high regard for the codification experience in France, not only as to form but also as to
content, since both the French and the Spanish systems had many common sources in
Roman law, and for that reason they may have used the Code Napoleon as a model
without any intent to displace the Spanish law. This theory is supported by the fact that
there are many differences between the Code Napoleon and the Louisiana Code of 1808,
due largely to the fact that there were incorporated into the Louisiana Code a substantial
number of Spanish laws, which had not been included in the French Code. The
Louisiana Code contained 2127 articles, a little less than the number contained in the
Code Napoleon’.
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are still in force and not included therein.’(...) The title of this completed
code, as promulgated, is ‘Civil Code of the State of Louisiana.” Included
in it were provisions originating from Spanish law which were not
contained in the Code of 1808. It also contained some provisions
from territorial statutes, and others from common law sources. There
were a total of 3,522 articles, in this code, more than one and one-
half times as many as were contained in the Code of 1808’.5

A third and last revision finally gave rise to the current Civil Code of

1870:

‘Changes brought about by the Civil War, together with the adoption of
a new constitution, made it necessary to again revise the Civil Code.
Consequently, the legislature, in 1868, authorized a joint committee to
select one or more commissioners to revise the Civil Code. John Ray, of
the Monroe Bar, who already had been selected to revise the general
statutes of the state and the Code of Practice, also was commissioned
to revise the Civil Code. Ray thereupon employed three attorneys to
assist him in this undertaking, and he and his assistants submitted a
project of a revised civil code which was printed in English in 1869.
The revised code which they proposed was adopted as Act 97 of the
Legislature of 1870, and it was given the official title of “The Revised
Civil Code of the State of Louisiana”. The Civil Code of 1870 is
substantially the Code of 1825, except for the elimination of all articles
relating to slavery and those which had been repealed, and the
incorporation of all acts passed since 1825 amending the Civil Code
or dealing with matters regulated by the Code’.6

As it was noted:

‘The Louisiana Civil Code is not simply an adaptation of the Code
Napoleon. Neither is it a ‘digest’ of the Spanish laws which were in
force in 1808, as the title of the code adopted during that year seems
to indicate. It includes many provisions having a basis in common
law, but the common law system does not prevail in this state — despite
arguments advanced by some to the contrary. The simple truth of the
matter is that Louisiana has developed a legal system of its own, and
although grounded on civil law, it must be classified as sui generis’.”7

Referring to cause, the Civil Code of 1870 repeats as follows the rules
5 Ibid 29-30.

6 Ibid 31-32.
7 Ibid 33.
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contained in the Digest and taken from Code Napoleon:

‘Art 1966. — No obligation without cause: An obligation cannot exist
without a lawful cause; Art 1968. — Unlawful cause: The cause of an
obligation is unlawful when the enforcement of the obligation would
produce a result prohibited by law or against public policy; Art 1969.
— Cause not expressed: An obligation may be valid even though its
cause is not expressed; Art 1970. — Untrue expression of cause: When
the expression of a cause in a contractual obligation is untrue, the
obligation is still effective if a valid cause can be shown’.

Moreover, the lawmakers of the 1870 Code also included a definition
of cause that is coherent with the one afterwards adopted by Quebec Civil
Code: in fact, Art 1967 of the Louisiana Civil Code (LCC), titled ‘Cause
defined; detrimental reliance’ reads (first para): ‘Cause is the reason why
a party obligates himself’.

II1. Quebec Civil Code and the Role of Civil Law Scholarship in
Its Drafting

As E. Fabre-Surveyer, a prominent Judge of the Superior Court of the
Province of Quebec, pointed out in a speech delivered on 8 April 1938, at
the Dedication of the Law Building of the Louisiana State University law
school, “The position of the civil law in Quebec might well have been very
different had not the Code of Louisiana been a successful experiment. In
Louisiana the civil law was codified in 1808; the Civil Code of Quebec did
not come into existence until 1866. Hence the experience of Louisiana in
codifying and applying French civil law in America, extending over half a
century, was of inestimable benefit to the framers of the Quebec Code’.8

The Civil Code of Lower Canada (CCLC)9 was enacted in 1866 and
covered all areas of private civil law, mostly based on and inspired by the

8 E. Fabre-Surveyer, ‘The Civil Law in Quebec and Louisiana’ 1 Louisiana Law Review,
649 (1939): ‘It is true that during the first half of the nineteenth century other countries
had modelled their law on the Civil Code of France; but distance and difference of
language made their work less valuable to Quebec than the experience of Louisiana. In
1857, the law decreeing the preparation of a civil code for Quebec stated that ‘the great
advantages which have resulted from Codification, as well in France as in the State of
Louisiana, and other places, render it manifestly expedient to provide for the Codification of
the Civil Laws of Lower Canada’.

9 Lower Canada was the name of the southern part of the present-day province of
Quebec between 1791 to 1841.
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1804 Code Napoleon.° The preamble of the Act, passed in 1857, ordered
the drafting of a Code, claiming that:

‘The said Commissioners shall reduce into one Code, to be called the
Civil Code of Lower Canada, those provisions of the Laws of Lower
Canada which relate to Civil Matters and are of a general and permanent
character (...)’.11

The need to reduce chaos to order was so evident in 1859, while the
Commission for the codification was at work, that M. Désiré Girouard, later
a prominent member of the Supreme Court of Canada, could say:

‘There is nothing more uncertain than the actual law of Lower
Canada, nothing more confused than the state of Canadian law’.12

Therefore, in the words of Judge Edouard Fabre-Surveyer,

‘The Civil Code of Quebec may (...) be said to be a younger brother of
the Louisiana Code - at least of the Louisiana Civil Code of 1825’.13

Like the Code Napoleon, the Civil Code of Lower Canada did not define
cause, although it required it for the enforceability of the obligation. Art
982 CCLC mandated that: ‘It is essential to an obligation that it should
have a cause from which it arises, persons between whom it exists, and an
object’.

Art 984 of the Civil Code of Lower Canada is also of some interest,
because it placed cause and consideration on the same level: in fact, it
stated that: ‘There are four requisites to the validity of a contract: Parties
legally capable of contracting; their consent legally given; something
which forms the object of the contract; a lawful cause or consideration’. It
is easy to note that the wording used in Art 984 CCLC is quite the same of

10 R.A. Macdonald, entry ‘Civil Code’ The Canadian Encyclopedia, available at
http://www.thecanadianencyclopedia.ca/en/article/civil-code/ (last visited 24 May 2016):
‘The 1866 Code was the fruit of a Codification Commission created in 1857 to
consolidate, in a bilingual statement, all civil laws in Canada East. For doctrine, the
commissioners relied heavily on the works of the great French jurist Pothier, to a lesser
extent on various commentaries on the Code Napoléon and occasionally upon the text of
the Louisiana Civil Code. They derived the majority of the Code's rules from the Custom
of Paris, brought to New France in 1663’.

11 E, Fabre-Surveyer, n 8 above, 650.

12 Ag reported by E. Fabre-Surveyer, n 8 above, 651.

13 ITbid 649.
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Art 1108 Code Napoleon,4 except for adding, as fourth requirement, the
word consideration to cause, as if they were synonyms.

In conclusion, while the requirement of cause is present in the Civil
Code of Lower Canada (Arts 982 and 984), it is not defined, although it is
associated with the word consideration.

Some decades later, in a well known Supreme Court of Canada case
(Stephanie Brenda Bruker Appellant v Jessel (Jason) Benjamin Marcovitz
Respondent and Canadian Civil Liberties Association Intervener) decided
in 2007, the Court was asked to ascertain if an agreement with religious
implication could be regarded as a contract under the Civil Code of Lower
Canada (applicable to the claim) and could ground a damages claim. In
that decision, the Supreme Court pointed out that:

In the instant case, the appellant argues that the respondent must
pay damages because he breached an obligation resulting from clause
12. Article 982 C.C.L.C. says the following about the obligation: 982.
It is essential to an obligation that it should have a cause from which
it arises, persons between whom it exists, and an object. (...) It must
therefore be determined whether clause 12 constitutes a contract in
Quebec law. For this purpose, it is necessary to consider the
requirements for ‘validity’ of a contract. According to art. 984 C.C.L.C.,
a contract must meet four conditions: (...) Cause is not defined in the
C.C.L.C,, but it is defined in the Civil Code. According to the Minister’s
commentaries that were published when the Civil Code was enacted,
the definition in art. 1410 C.C.Q. is the one that was accepted by
commentators and the courts at the time of the reform. Art. 1410
C.C.Q. reads as follows: 1410. The cause of a contract is the reason that
determines each of the parties to enter into the contract. According
to the commentators, the cause of a contract has an objective aspect. It
is the element that justifies the contract’s existence. For each party, the
objective cause of the contract is the other party’s undertaking. But
this information is not very helpful. Where a synallagmatic contract
is concerned, the cause, defined as the other party’s undertaking, is of
no assistance in determining whether the contract is valid. What is
relevant above all is the subjective aspect, namely the reason why a
party enters into the contract. Whether considered in light of its objective
aspect or its subjective aspect, the cause need not be mentioned in the

14 Art 1108 Code Napoleon reads as follows: ‘Four requisites are essential for the
validity of an agreement: The consent of the party who binds himself; His capacity to
contract; A definite object which forms the subject-matter of the undertaking; A lawful
cause in the obligation’.
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contract. In view of the words of art. 984 C.C.L.C. (‘(a) lawful cause or
consideration’), the courts concern themselves with the cause of a
contract only when its lawfulness is contested’.15

In other words, the Supreme Court interpreted the requirement of
cause, which the former Code (the Civil Code of Lower Canada) does not
define, the same way as the more recent Quebec Civil Code defines it.

The Quebec Civil Code (QCC), in force at the time of the decision
(2007) was enacted in 1991 and became mandatory on 1 January 1994.
From that time it replaced the Civil Code of Lower Canada.1®

The drafting of the actual Civil Code of Quebec was a long-lasting
task, started in 1955 and completed in 1994:'7 it was inspired and created by
the Law Reform Commission, led by the prominent Canadian scholar
Roderick Macdonald. The role of the Civil Law scholarship in such a drafting
during the late 1970s was emphasized by Macdonald himself, who chose
1977 as a cutoff point for completion of the (first) draft:

‘Two related reasons sustain this choice: first, the Civil Code Revision

15 Bruker v Marcovitz, [2007] 3 S.C.R. 607, 2007 SCC 54, paras 163-168.

16 N. Des Rosiers, ‘Book Review: Quebec Civil Law: An Introduction to Quebec
Private Law, by J.E. C. Brierley and R.A. Macdonald (eds)’ 33 Osgoode Hall Law
Journal, 206 (1995).

17 ‘In 1955, the Government of Québec embarked on a reform of the Civil Code with
the passage of the Act respecting the revision of the Civil Code. The Civil Code Revision
Office was established to direct the project and it created a number of committees to
make recommendations on the reform of various areas of the civil law. Consultations
were held on the reports produced by the Office and the committees which were
subsequently incorporated into a final report tabled in the Québec National Assembly in
1978 in the form of a Draft Civil Code with commentaries. After receiving the report, the
government held public consultations on family law, which it considered a priority. The
reforms proposed in this field were passed into law in December 1980. Bills to reform
the law of persons, successions and property were later introduced in the National
Assembly in 1982 and 1983 before ultimately being consolidated into a single bill which
was enacted in April 1987.Between December 1986 and June 1988, broad consultations
were held on three draft bills: one dealt with real security and publication of rights, a
second draft bill dealt with obligations and a third dealt with evidence, prescription and
international private law. During this period, a number of amendments were made to
the family law provisions of the Civil Code of Lower Canada and the Civil Code of
Québec to address the pressing needs of the day. The new provisions dealt with
arbitration law reform, co-ownership and emphyteusis, the establishment of family
patrimony and reform of public curatorship and the protective supervision of persons of
full age. The articles governing international adoption, which had been substantially
amended in 1983 and 1987, were again revised in 1990. The new draft Civil Code of
Québec was tabled in the National Assembly on December 18, 1990. It was passed on
December 8, 1991, and came into force in 1994’, (A Short History of the Civil Code
Reform, available at http://www.justice.gouv.qc.ca/english/ministere/dossiers/code/code
-a.htm) (last visited 24 May 2016).
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Office submitted its report and wound up its various study committees
in 1977; second, a major private law research group, the Quebec
Research Centre for Private and Comparative Law was established at
the same time’.18

In the first draft of the Code, completed in 1977, the concept of cause
was repelled. The Report on the Quebec Civil Code explained:

‘In chapter I of Title One on contracts, having made a study of Quebec
positive law and foreign legislation, it was decided to abolish the cause
as a necessary condition to the formation of a contract. This measure
was seemingly justified by the fact that the so-called objective cause is so
little used in Quebec positive law and it was considered that this concept
was sufficiently compensated for by other provisions relating to the
object of obligations, to consent, to the object of a contract, to formalism,
to revision for unforeseen events, to abusive clauses, to the exception of
inexecution, to resolution, to impossibility of execution and to indivisibility,
so as to fulfill the traditional role played by the concept of cause’.19

On the contrary, the definitive version of the Code, in force since 1994,2°
mentions the requirement of cause for the validity of the contract and

18 R.A. Macdonald, ‘Understanding Civil Law Scholarship in Quebec’ 23 Osgoode
Hall Law Journal, 573-608, 604 (1985).

19 Report on the Quebec Civil Code - Civil Code Revision Office - Volume II, Tome 2
Commentaries - 1977 Bibliotheque nationale du Quebec, 554-555. On 1955 ‘Quebec
legislature decided to revise systematically the Code with a view to giving renewed
expression to the general law and to render it more in step with the social, political and
economic realities affecting private law relations in Quebec. The Civil Code Revision
Office was created in that year. Its first chairman was the Hon. Thibaudeau Rinfret, former
Chief Justice of the Supreme Court of Canada, who was replaced in 1961 by an advocate,
André Nadeau, and, then, by Professor Paul-André Crépeau of McGill University in
1966. The task before the C.C.R.0. was an enormous one: to update the 1866 Code by
rethinking it in its entirety, to recast the relationship between the Civil Code and an
increasingly complex body of statutory law, and finally to articulate the basis for reform
and revision in each of the areas that a new code might touch upon. Rather than
proceeding with the whole recodification at once, the C.C.R.O. was called upon by the
government to work in stages, with some important parts of its effort culminating in
major modification to the body of Quebec private law, enacted during the course of its
mandate and thereafter. The end goal was to provide the Quebec legislature with a draft
code that was to replace completely the Civil Code of Lower Canada. This draft was
completed in 1977, and the resulting publication contains explanatory notes not unlike the
codifiers’ reports published in 1865 just before the enactment of the Civil Code of Lower
Canada’ (History of the C.C.R.O. available at http://digital library.mcgill.ca/ccro/history.php
(last visited 24 May 2016)).

20 ‘“The Civil Code of Québec was enacted on 4 June 1991 by chapter 64 of the Statutes
of Québec. It came into force on 1 January 1994 under the authority of Décret 712-93.
While available in many commercial editions, the only official version is that of S.Q.
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contains several doctrinal definitions, among which is cause, which
appears strictly connected to the doctrine of consideration.

IV. Doctrine of Consideration in Canadian and US Legal
Tradition

Consideration is the requirement to enforce a promise under
common law, on the basic assumption that, due to the natural selfishness
of every human being, a promise can be regarded as serious — and therefore
binding — only if made in return for, or in relation to, a detriment of the
promisee. Using the words of Benjamin N. Cardozo, consideration must
consist of three elements: (a) The promisee must suffer legal detriment;
(b) The detriment must induce the promise; (¢) The promise must induce
the detriment.2

Canadian scholars add that ‘a bargain is not formed merely by mutual
assent. There must be some exchange of values. Something must be given
or promised’.22 They note that the final purpose of the doctrine of

1991, c. 64, as amended. The provisions of the new code of 1991 are complemented by
those of An Act respecting the implementation of the reform of the Civil Code S.Q. 1992,
¢. 57. The Ministry of Justice has also released a publication entitled Commentaires du
Ministere de la Justice (Quebec City: éd. off., 1993 (vol. 1 & vol. 2), 1994 (vol. 3) (no
English version available) in which brief indications of the acknowledged sources of the
new provisions and some explanatory comment upon them are provided. Figuring
prominently among the cited sources in this text is the Report on the Québec Civil
Code/Rapport sur le Code civil du Québec of 1977/78 of the Civil Code Revision Office. It
must be observed that during the period between the release of the Report of the Civil
Code Revision Office (1977/78) and the enactment of the new code (1991), the government
of Quebec carried on with its consideration of the appropriate legislation to adopt. In
other words, the Draft Civil Code of the Office was never adopted as such, saving only
those portions of it that constituted Book Two (The Family) of the first Civil Code of
Québec enacted in 1980. During this 12 year period, governmental jurists re-fashioned
much of the original Draft in its organization, style and content.” (The Final Report,
available at http://digital.library.mcgill.ca/ccro/final_report.php) (last visited 24 May 2016).

21 J.D. Calamari and J.M. Perillo, The Law of Contracts (St Paul: West Publishing,
3rd ed, 1987), 187-188.

22 §, Waddams, The Law of Contracts (Aurora, ON: Canada Law Books, 5th ed,
2005), § 118, 82. We can add that consideration must be present and not merely
declared in the recitals of the contract: ‘in all commercial agreements, the statement or
declaration (of an existing consideration) is unnecessary; it adds nothing to the
enforceability of the agreement and does not change a court’s approach to its interpretation.
Consideration (in the technical sense now being examined) will be supplied by the promises
made by the parties or by the payment of the price by one of them. If the agreement is
not a commercial one and, for example, involves a gratuitous promise to transfer land or
to make a gift, the recital or declaration that there is consideration will not transform the
promise into an enforceable commercial agreement’ (J. Swan, Canadian Contract Law
(Toronto: LexisNexis Canada, 15t ed, 2006), 33). However, they are aware of the ambiguity
and uncertainty that the long history of the doctrine of consideration shoulders. It also
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consideration is to protect legitimate reliance — ‘the protection of reliance
can be achieved both by contract and by tort’:23 therefore the involvement of
the concept of consideration occurs only if the claim is raised in a
contract, but the need for protection is wider. A more modern approach
in Canadian doctrine on promise enforceability can therefore focus on the
protection of the parties’ reasonable expectations:

‘the questions which any court that is asked to enforce a promise
must consider (are) : (i) will the promisor be caught by surprise if the
promise is enforced? (ii) will the promisee be similarly caught if the
promise is not enforced? (iii) will either party be unjustly enriched if
the promise is either enforced or refused enforcement? (...) The
common law has dealt with the pervasive risk of surprise by adopting
the standard of reasonableness: the belief of the party who runs the
risk of being surprised has to be reasonable. The promisor’s expectation
that the promise will not be enforced has to be reasonable, as has the
promisee’s expectation that it will be enforced’.24

Although other tools exist to ascertain whether a promise must be
enforced or not (ie the abovementioned ‘risk of surprise’ beyond reasonable
expectation in the court’s decision, that appears to be another way to
name the protection of a grounded reliance), the traditional common
lawyers’ approach remains moored on consideration. And, as appears clear
from Cardozo’s doctrine, the doctrine of consideration remains more
focused on the promise than on the contract, although the statement of
(c) above — requiring that a promise must have induced the detriment of
the promisee — refers to a contract because it means, as was affirmed,
‘that the offeree must know of the offer and intend to accept’.25

happens that the approach to use contractual remedies in any dispute brings a precedent
not suitable in other cases: for example ‘those who have expectations, even reasonable
expectations, of another’s generosity, i.e. willingness to make a gift, will, when their
expectations are disappointed, sometimes make their case on a promise to make a gift.
(...) Because these claims have nothing in common with a claim arising in a commercial
relation, their treatment as contractual claims with a careful analysis of the extent to
which the requirements of a bargain were met appear almost ludicrous. Again, the use of
such case as authorities on the doctrine of consideration tends to create awkward, if not
bad, precedents’ (Ibid 19).

23 Tbid 24, adding: ‘Anyone who relies on a promise may incur detrimental reliance
in two principal ways: (i) money may be expended in preparation for the other’s
reciprocal performance; or (ii) opportunities to make other deals or other arrangements
may be foregone’.

24 Tbid 23.

25 J.D. Calamari and J.M. Perillo, n 21 above, 189.
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In effect, contracts — and in particular bilateral contracts — are borne in
mind by common lawyers when drafting the doctrine of consideration
and weighting its consequence, as they say:

‘The essence of consideration, then, is legal detriment, that has been
bargained for by the promisor and exchanged by the promisee in
return for the promise of the promisor’.2¢

Thus, on the one hand, a simple contract is a bargain and must be
supported by consideration; on the other hand, the promisee that seeks
remedy in law can obtain it only if the detriment he has suffered justifies
the enforceability he requires: in other words, he will obtain damages
only if his reliance upon the promise was justified.

That was quite the same approach which the French codification
reflected on Code Napoleon — which led in turn to most of the European
private law codes, including the first Italian one, enacted in 1865, after
completion of the reunification of the country. In fact, French Code
lawmakers speak of contract, but have in mind the obligation and seek the
reason — the justification for the obligation itself — finding it in what was
named as cause.

Section 1108 of the Code Napoleon — which is still in force with the
same original wording — reads:2” Four conditions are essential for the
validity of an agreement: The consent of the party who binds himself; His
capacity to contract; A certain object forming the matter of the contract;
A lawful cause in the bond’, where the bond is an English barrister’s
translation of the French word obligation (the obligation). But the
obligation — its etymology explains28 — is the equivalent of a legal promise,
and the cause, therefore, is the reason in consideration of which the legal
system gives its sanction to the obligation, to the promise.

Regarding the Code Napoleon’s requirement of a cause, it is also
important to bear in mind that a contract was primarily considered a
means to acquire property (section 711)29 — and indeed was the main
means to do so — so it was of the essence that an obligation, such as that
of transferring ownership of a property, be counterbalanced by a cause.

26 Thid.

27 According to the translation By a Barrister of the Inner Temple (London: William
Benning, 1827).

28 ‘Obligatio est iuris vinculum quo, necessitate, adstringimur alicuius solvendae
ret, secundum nostrae civitatis iura’ (Institutiones Justiniant, 1. 3,13 Pr), where in Latin
vinculum means ‘binding’.

29 Section 711 Code Civil: ‘La propriété des biens s’acquiert et se transmet par
succession, par donation entre vifs ou testamentaire, et par l'effet des obligations’.
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Therefore, the Code Napoleon requires a cause because it refers to a
synallagmatic contract that involves an obligation — a promise — that implies
a detriment in the counterpart (ie a conveyance of a property). That is
why section 1131 NC reads: ‘An obligation without cause or with a false
cause, or with an unlawful cause, may not have any effect’, and the
convergence between the unenforceability of a promise lacking consideration
and section 1131 French Civil Code is evident.

Because the contract borne in mind in drafting the discipline in the
Code Napoleon is bilateral,3° we can easily comprehend why section 1132
NC reads: ‘An agreement is nevertheless valid, although its cause is not
expressed’— that is, because the cause is implicit in the mutual promises.
The usual reciprocal justification of the mutual promises contained in
contract also explains why the unilateral promise — the one that is not
embedded in a contract, but ‘stands alone’ — is now regarded with distrust
by the Italian Civil Code: section 1987 reads, ‘A unilateral promise of
performance is not binding except in specific cases permitted by law’.3t

Civil Code makers are however more familiar than common law
practitioners with an abstract approach and their training is based on the
idea of a code — born out of the French Enlightenment Movement — as a
book summarizing all the duties and rights of a private citizen with
respect to others.

Civil Code makers prefer generalizations more than practical examples
and therefore they regroup every bilateral agreement in the category of
the contract, in some cases in spite of common economic sense. As was
reported, Napoleon himself, attending a work session of the Committee
drafting the Civil Code, showed surprise and even concern listening to the
commissioners defining a gift as a contract, although the donor receives
no benefit for himself from the donation, but only a detriment or a
disposal. In the case of a gift, defined by section 894 NC32 — the evident
lack of justification for the disposal of the property is balanced by the
solemnity of the deed made before a public notary.

In other words, if we wish to return to the reason underlying the
requirements of consideration or cause, we may discover the strict

30 As defined by section 1102 as ‘A contract is synallagmatic or bilateral where the
contracting parties bind themselves mutually towards each other’.

31 The only cases permitted by law are set forth by section 1988, according to
promisee only a relief in the proof of a legitimate cause of the promise, but allowing the
promisor to prove the lack of any cause. Section 1988 ICC states: ‘A promise of payment
or the acknowledgement of a debt exonerates the person in whose favor it is made from
the burden of proving the underlying obligation. Such obligation is presumed, subject to
contrary evidence’.

32 Section 894 NC: ‘A gift inter vivos is a transaction by which the donor divests
himself now and irrevocably of the thing donated, in favour of the donee who accepts it’.
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parallelism between them: on the one hand, they both ensure protection
of the promisor against a disposal not counterbalanced by an income (the
detriment of the counterpart); on the other hand, they assure a grounded
and legitimate reliance33 of the counterpart seeking remedies to enforce
the promise or the obligation.

In addition, we can note that the two main legal systems (common
law and civil law) have developed alternative ways to enforce simple
promises — those that lack consideration or a sound cause — like in the
case of a gift: a special form of expression of consent that guarantees the
necessary attention and reflection of the promisor on the promise and the
obligation into which he wants to enter. We refer, in the civil law world, to
the requirement of the intervention of a public notary with witnesses at
the execution of the deed and, in the common law one, to the special form
that consists of the deed under seal. As already stated:

‘the essence of the law regarding deeds is that it provides a method
for making promises enforceable that depends solely on the fact that
the writing that records the parties’ promises (or perhaps the promise
of one person only) is completed with a certain prescribed formality.
What is equally important in light of the general concerns that
underlie the enforcement of any promise, is that the necessary
formality should be something that brings home to the person
making the promise the significance of what he or she is doing’.34

The achievements which both legal systems seek with such formal
prescriptions are the same: full consciousness and awareness of the donor
of the detriment that he is causing himself without any consideration or
relevant cause that counterbalances it.

But since the time civil lawyers lost the root of the concept of cause,
problems have arisen in managing the concept of cause itself and even in
communicating on these concepts between the two legal systems.

To give an example familiar to me, the first Italian Civil Code, enacted
in 1865, was consistent with the Code Napoleon: the paragraph called
‘upon the cause of contracts’ contained section 1119 and section 1120,
which read ‘An obligation without cause or with a false cause, or with an

33 We would say ‘affidamento’, in Italian.

34 J. Swan, n 22 above, 121. We must point out, however, that due to the complication
of the doctrine of consideration, deeds under seal are used (more in the past, than
nowadays) also to enforce promises or contracts that are not gratuitous, but do not
consist in the simple exchange of promises between two parties (ie options, irrevocable
offers, rescheduling of debts, amendments of modifications of a previous contract or
promise).
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unlawful cause, may not have any effect’ and ‘A contract is valid, although
its cause is not expressed’, following quite literally what its section 1131
and section 1132 stated.35

In the second, and current, generation of the Italian Civil Code (ICC),
enacted in 1942, the rules changed in wording and now the cause is
mentioned in number 2 of section 1325 — which sets out the requirement
for a valid contract — but without any explanation of its meaning.

The 1942 ICC mentions the requirement of cause for contracts and
not for obligations. After 1942 scholars and Courts have started to use that
concept as a means to control the lawfulness of party autonomy and the
results the parties wish to achieve. Following these paths, the meaning of
the term cause also lost its certainty in the civil law systems, and the term
often became a duplication of the concept of object (or subject matter).36

Some Italian scholars — aware of the legal comparison — proposed to
return to the root of the concept — cause as a reason for the binding promise
— as the only way to give it back an understandable meaning,3” but nowadays
the concept of cause (mentioned in section 1325, second part, ICC) is
often used, in courts, as a general clause (or general provision) to challenge
the validity of contracts whose outcomes are not acceptable to the parties to
them.

When the contract is of prejudice to the public interest, courts may
state that the cause is unlawful (section 1346 ICC) — and in that meaning
cause has lost any connection with consideration — but they may also
declare, with the same result (nullity of the contract) that the object (or
the subject matter, used as a synonym) of the contract is unlawful or
contrary to public policy and therefore null as per section 1325, no 3, and
1418, no 2, ICC.

When, on the contrary, the contract is of prejudice to the position of
one of the parties to it (ie it affects only private interest), the lack of cause
is the tool courts use to deny validity to the contract. Consider the case, for

35 Section 1131 NC: ‘An obligation without cause or with a false cause, or with an
unlawful cause, may not have any effect’; Section 1132 NC: ‘An agreement is nevertheless
valid, although its cause is not expressed’.

36 For example, G. Alpa and V. Zeno Zencovich, ‘Ttalian Private Law’ The University of
Texas at Austin - Studies in Foreign and Transnational Law, 162 (2007), translate the
word cause, requested as per section 1325, no 2, ICC, as ‘the object (that) is the outcome
that the transaction is calculated objectively to produce’ and therefore speak about the
object (section 1325, no 3, ICC) as ‘subject matter (that) is whatever the declarer is making
disposition of, in other words the content of the legal transaction’.

37 R. Sacco and G. De Nova, ‘Il contratto’, in R. Sacco ed, Trattato di diritto civile
(Torino: Utet, 31 ed, 2004), 1, 790 following the paths of G. Gorla, Il contratto. Problemi
fondamentali trattati con il metodo comparativo e casistico (Milano: Giuffre, 1955), I;
G. Gorla, ‘Consideration’ Enciclopedia del diritto (Milano: Giuffre, 1961), IX, 176.
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example, of a derivative swap contract entered into in OTC (over the
counter) negotiations, allegedly to provide coverage for a risk of change to
which one party is already exposed, but in effect drafted by the financial
professional in a manner rendering it incapable of covering such a risk: in
that case courts often declare a lack of cause and dismiss the request to
enforce the contract.

In conclusion, in some civil law jurisdictions the concept of cause has
lost its clarity to the extent that, given a proposal of European restatement
or uniform codification, it is doubtful whether it would be worth maintaining
the concept or not.

In such a situation, the provisions which mention — or even define —
cause, in the Louisiana and Quebec Civil Codes, remind us about the
origin of the concept and recall its scope, and are of great interest also for
the civil lawyer, from different points of view. Firstly, QCC refers to the
cause of the obligation as a balance of the promise itself. Section 1371
QCC reads:

‘It is of the essence of an obligation that there be persons between
whom it exists, a prestation which forms its object, and, in the case of
an obligation arising out of a juridical act, a cause which justifies its
existence’.38

Secondly, both Codes consider the cause implicit when promises are
mutual, as section 1380 QCC states: ‘A contract is synallagmatic, or
bilateral, when the parties obligate themselves reciprocally, each to the
other, so that the obligation of one party is correlative to the obligation of
the otherso following Art 1908, Louisiana Civil Code (Bilateral or
synallagmatic contracts) that tells: ‘A contract is bilateral, or synallagmatic,
when the parties obligate themselves reciprocally, so that the obligation
of each party is correlative to the obligation of the other’.

Thirdly, both codes did not refuse to state a definition of the concept:
section 1410 QCC reads, ‘The cause of a contract is the reason that determines
each of the parties to enter into the contract’, as previously section 1967
LCC, titled ‘Cause defined; detrimental reliance’ has stated: ‘Cause is the
reason why a party obligates himself’, using quite the same words.

38 Section 1371 : ‘Il est de l'essence de l'obligation qu’il y ait des personnes entre qui
elle existe, une prestation qui en soit lobjet et, s’agissant d'une obligation découlant
d’un acte juridique, une cause qui en justifie L'existence’.

39 Section 1380 : ‘Le contrat est synallagmatique ou bilatéral lorsque les parties
s'obligent réciproquement, de maniére que l'obligation de chacune d'elles soit corrélative a
lobligation de Uautre. Il est unilatéral lorsque l'une des parties s’oblige envers Uautre
sans que, de la part de cette derniere, il y ait d’obligation’.
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Moreover, section 1412 QCC provides, better than any other definition
given by Italian scholars after the 1942 ICC,4¢ a definition of the content
of the contract, ie the object, useful to ascertain its lawfulness in relation
to the public and general interest, stating:

‘The object of a contract is the juridical operation envisaged by the
parties at the time of its formation, as it emerges from all the rights
and obligations created by the contract’.

The above-mentioned section 1410 QCC and section 1967 LCC provide
the only given legislative definition of cause, to the best of my knowledge.
Such definition seems remarkable because it includes both the counter-
obligation typical of bilateral contracts, and also the interest of the promisor
that supports the unilateral contract not intended to be a gift: for example
the case of an employer providing transportation for his employees without
charging them but not as a gift.

In conclusion, North American civil codes have achieved, in my
opinion, the significant result of reminding civil lawyers of the origin and
meaning of the concept of cause and of giving a discipline of the contract
that harmonizes with the one provided by common law for the rest of
North American states or provinces.

40 E. Betti, Teoria generale del negozio giuridico (Torino: Utet, 1955), 169, proposed a
definition of cause of the contract — different to the one of cause of the obligation — that
sounded as follows: ‘cause is the social and economic goal or aim sought by the contract
(or by the juridical operation)’, a definition that is not other than the one of the object of
the contract.



Rationality and Counterfactual Legal Analysis
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Abstract

The aim of this article is to argue that counterfactual legal analysis should be
used as a primary method in judicial interpretation of legislation. The article
examines this issue assuming a rationality setting in which law is understood as a
credibility device. Judges should show deference to the legislator when counterfactuals
have been foreseen by the latter; in contrast, they might substitute their own
judgment for the legislator’s choices when the latter has not devised a counterfactual
situation, and the norm is not an equilibrium from a ‘law as credibility’ perspective.

‘Bad promises are better
broken than kept'.

Abraham Lincoln
April 11, 1865.1

I. Introduction

We often rely on counterfactual thinking, as in ‘if I had married Tony
instead of Philip, I would have been happier’. The famous Woody Allen
counterfactual statement (had I met God, I would have told him not that
he is evil — just that he is an underachiever) is but another proof of this. In
more general terms, the arts, like movies, or novels, or paintings, can be
seen as fictional counterfactuals — as stories of what could have happened
if we had been different people. We sometimes want to be those people —
if only we could live those alternative stories.2

* Associate Professor of Administrative Law and Jean Monnet Professor ‘ad personam’
of European Economic Governance Law, University Carlos III of Madrid.

1 Collected works of Abraham Lincoln available at http://quod.lib.umich.edu/1/lincoln/
lincoln8/1:850?rgn=div1;singlegenre=All;sort=occur;subview=detail;type=simple;view=
fulltext;q1=april+11+1865 (last visited 24 May 2016).

2 For example, as for novels, this is precisely the point that is made by J. Cercas, El
punto ciego: Las conferencias Weidenfeld 2015 (Barcelona: Penguin Random House Grupo
Editorial Espana, 2016). Cercas argues: ‘Es mentira (...) que las novelas sirvan solo para
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Counterfactual thinking is a rather sophisticated kind of thinking. It
requires a certain level of psychological and neuronal development. In an
interesting article on the relationship between law and the brain, Abigail
A. Baird and Jonathan Fugelsang3 give evidence of the (to a certain
extent) counterintuitive finding that adolescents are less capable of
counterfactual thinking than adults, due to their relatively less mature
brains.4 Counterfactual thinking is therefore complex.

That we use counterfactual thinking all the time (to surmise what
could have been if we had done something different) and that this kind of
thinking is demanding, does not necessarily provide for a good argument
in favour of its being used in social sciences; however, as we know,
counterfactual thinking is used in the social sciences. History — as an
academic discipline — is a prime example of this. In fact, it can be argued
that serious counterfactual thinking is born in history.5 However, it is not
restricted to this discipline: political science, economics, sociology and
even psychology, all rely on counterfactual thinking. But the question is:
what about law?

The idea that counterfactual thinking must be used, and in fact is
used, in the legal realm is not entirely new. However, it is rather restricted
to what is called the ‘evidence-finding-and-giving’ phase of judicial activity.
The aim of this contribution is to argue that counterfactual thinking is also
fit for legal interpretative purposes. Not only this — the aim of this article
is to show that counterfactual thinking should be a primary method for
approaching judicial interpretation of legislation.6 The question that this
paper will address is therefore the following: can counterfactual legal
interpretation be enlarged beyond the evidence-finding-and-giving phase
of the judicial process? If so, how can this be done?

To this end, I shall proceed as follows. In the next section, Section 2, I

pasar el rato, para matar el tiempo; al contrario: sirven (...) para hacernos como
nunca hemos sido’. (‘It is untrue that novels only serve the purpose of having a good
time; on the contrary, they serve the purpose of making us as we have never ever been’).

3 A. Baird and J. Fugelsang, “The Emergence of Consequential Thought: Evidence
from Neuroscience’, in S. Zeki and O. Goodenough eds, Law and the Brain (Oxford-New
York: Oxford University Press, 2004), 245-258.

4 This is counterintuitive since one would tend to think that adolescents are more
prone than adults to delusional thinking, to imagining parallel and fictional worlds.
Fictional worlds are not counterfactual, but they are made of them.

5 See P. Tetlock and A. Belkin, ‘Counterfactual Thought Experiments in World
Politics: Logical, Methodological and Psychological Perspectives’, in P. Tetlock and A.
Belkin eds, Counterfactual Thought Experiments in World Politics. Logical, Methodological
and Psychological Perspectives (Princeton: Princeton University Press, 1996), 1-38, 3:
‘There is nothing new about counterfactual inference. Historians have been doing it for
at least two thousand years’.

6 This could be applied as well to private contracts, but I shall not deal with this
point in this article.
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will show the basic structure of counterfactual thinking, in general terms.
In Section 3, I will show and discuss a number of examples in which
counterfactual thinking is used by the courts. Sections 4 and 5 will deal
with the question of how counterfactual thinking can be extended from
the evidence-giving phase of a trial to the analysis of the equilibrium path
of a given norm. Finally, the concluding section of this article, Section 6,
will provide a very simplified version of this paper’s argument as well as
some final remarks.

II. The Structure of Counterfactual Reasoning

Let us now fine-tune what we may understand by counterfactual
reasoning. The first point to be made is that counterfactual reasoning has
a link with facts. This is why it is of no surprise that where this kind of
reasoning has made most headway has been in history as an academic
discipline. Therefore, the first thing that we need to have is a certain set of
facts which are proved, or deemed to be true. I shall refer to them as ‘F’.

The second thing that is needed to make sound counterfactual reasoning
is a consequence. Therefore, given F, a particular consequence is produced.
I shall refer to this consequence as ‘C’.

If we tie together the two previous elements, what we have is the
following structure:

given F, then C

This is where counterfactual reasoning operates, or impacts upon. To
start with, the question that counterfactual reasoning tries to solve is the
following: how do we know that F produced C? How can we be sure of
that? Though a truism, it is worthwhile remembering that we are speaking
here not of natural sciences or physics but of the course of human events.
Therefore, the ultimate proof that F produced C in social sciences is very
difficult to obtain, if not, in many cases, impossible. This is even more so
the case in situations of multi-causality, where there are multiple causes
that could have produced a particular consequence. What we want to
isolate is which cause, or which causes, directly produced C.

Therefore, one of the ways that we can ascertain whether F produced
C is to ask about the alternative courses of actions that could have
produced C. This is what we call counterfactual reasoning. Counterfactual
reasoning is therefore a thought experiment in which we inquire about
the alternative factual cause or causes that could have produced a given
outcome. Thus, the structure of a counterfactual thought experiment is
the following: if F1 had happened, would C have happened as well? If the
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answer we give to this question is positive, then F is false. On the contrary, if
the answer we give to this question is negative, then F would be true.

Let us give an example to shed some light on what can be seen as a
very obscure and cold discussion. A very good example is provided by the
decision taken by the US government, at the end of the Second World
War, to drop two atomic bombs on Japanese soil. This has been deemed
to be one of the most contested decisions ever. In fact, it spurred a social
movement in the US — and beyond — of anti-war and anti-atomic energy
sentiments, among other things. The main way of justifying this decision
by the US government was to say that if the atomic bombs had not been
dropped on Hiroshima and Nagasaki, then the war would have ended
much later, and the toll of lives (of American lives, of course, but also of
other countries’ lives) would have been much higher. In other words, the
costs of dropping the bombs were much lower than the costs of not doing
so, and the benefits of doing so much higher than the benefits of not
doing so.

However, this is, as is known, very controversial. How do we know
this to be true? How do we know that if the bombs had not been dropped,
the imperial army would not have been defeated in a question of months?
Ulterior research on the issue’ shows that in fact the Japanese army was
already very weak when the bombs were dropped, and that there were
movements within the Japanese government (not the least important
those of the Emperor Hirohito himself)8 to stop the war as soon as possible.
Maybe, if the bombs had not been dropped, the outcome would have been

7 See, in particular, G. Gentile, How effective is Strategic Bombing? Lessons
learned from World War II to Kosovo (New York-London: The New York University
Press, 2001).

8 See the United States Strategic Bombing Survey Summary Report (Pacific War) of
1 July 1946, available at http://www.anesi.com/ussbso1.htm#teotab (last visited 24 May
2016). This is the Report on Strategic Bombing in Japan that Paul Nitze (director and
then as Vice Chairman of the Strategic Bombing Survey) presented to the US Senate
Committee on Atomic Energy, after the Second World War. The report is, precisely, a
fascinating counterfactual-policy exercise, as shall be shown in the next footnote. As
regards the Emperor Hirohito’s role in shortening the war, the report says on page 26:
‘On 20 June (1945) the Emperor, on his own initiative, called the six members of the
Supreme War Direction Council to a conference and said it was necessary to have a plan
to close the war at once, as well as a plan to defend the home islands. The timing of the
Potsdam Conference interfered with a plan to send Prince Konoye to Moscow as a
special emissary with instructions from the cabinet to negotiate for peace on terms less
than unconditional surrender, but with private instructions from the Emperor to secure
peace at any price. Although the Supreme War Direction Council, in its deliberations on
the Potsdam Declaration, was agreed on the advisability of ending the war, three of its
members, the Prime Minister, the Foreign Minister and the Navy Minister, were
prepared to accept unconditional surrender, while the other three, the Army Minister,
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very similar to that obtained with the dropping of the bombs, since, for
example, Japan was exhausted, both psychologically and economically, as a
result of the previous war years. Due to exhaustion (F1), the war would
have ended anyway (C). If this were true, it would render F false, or at
least, revisable.9

At this point it is necessary to introduce some restrictions to the way
in which we carry out counterfactual experiments. This point has been
raised by Jon Elster and it is worth remembering here. Jon Elster
argues that counterfactual reasoning has to be plausible. According to Jon
Elster, plausibility means, at the very least, internal consistency between
the antecedent and the consequent, and historical possibility.!* As regards
the first — internal consistency — the rules of logical reasoning apply here.
The second aspect — historical possibility — is more important, as it implies
that the counterfactual story has to be as close as possible to the factual
one. If we said that Japan would have surrendered and the Second World
War ended had Martians attacked Earth, this might be true, but it is not
very plausible as a counterfactual. To do this, we would first and foremost
have to ascertain that there is life on Mars; secondly, that the Martians
are developed enough as to make quick trips to Earth; thirdly, that the
Martians have an army; fourthly, that they have motives to attack Earth;
and so on and so forth. In contrast, the counterfactual, ‘had the Americans
not dropped the bombs, but just kept engaging in conventional warfare, the
war would have also ended in a question of months’, seems much more
plausible. The Americans had the capacity to do this and it also seems that

and the Chiefs of Staff of both services, favored continued resistance unless certain
mitigating conditions were obtained’.

9 This is made clear in the Report mentioned in n 8 above. On page 26, it is said:
‘Based on a detailed investigation of all the facts, and supported by the testimony of the
surviving Japanese leaders involved, it is the Survey's opinion that certainly prior to 31
December 1945, and in all probability prior to 1 November 1945, Japan would have
surrendered even if the atomic bombs had not been dropped, even if Russia had not
entered the war, and even if no invasion had been planned or contemplated’.

10 J, Elster, Making Sense of Marx (Cambridge: Cambridge University Press, 1985).

1 P, Tetlock and A. Belkin, n 5 above, 18, add to internal consistency and historical
possibility (or to what they call the ‘minimal re-write rule’) the following four conditions:
clarity, theoretical consistency, statistical consistency and projectability. As for clarity,
this raises a more general point on methodology: this article belongs to the analytical
tradition, which has clarity as one of its main pillars, as is known. Therefore it would be
redundant, in my opinion, to add this condition. As regards theoretical consistency, I
think that it could be subsumed into the first condition (logical or internal consistency).
As for statistical consistency, it is irrelevant, in principle, for our discussion on legal
counterfactuals. And as regards projectability, it is difficult to see the difference between
this condition and plausibility or the minimal rewrite rule, since historical consistency
means that the new facts (F1) have to have some connection with reality (in fact, the
larger the link, the better).
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one of the plans they were considering was precisely to keep engaging in
conventional warfare against Japan.12

ITI1. Counterfactual Thinking in Law: The US Jurisprudence on
Habeas Corpus

Let us turn now to the use of counterfactuals in the legal world. As is
known, counterfactual reasoning is currently being used by the US courts.
More generally, the US legal context is the legal tradition in which the
debate around the use of counterfactual reasoning in legal interpretation
has made most headway.:3 In this section, I shall simply show how US
courts, and in particular, the US Supreme Court, is making use of
counterfactual reasoning, through the analysis of three hallmark cases on
habeas corpus. These cases are the following:

- Harrington, Warden v Richter (19 January 2011)

- Cullen, Acting Warden v Pinholster (4 April 2011)

- Greene, Aka Trice v Fisher, Superintendent, State Correctional
Institution at Smithfield, et al (8 November 2011)

I shall review these three cases below. But before I do so, it is
important to make two points. First, all these cases originate in the
context of the so-called US ‘habeas corpus’ law procedure, which implies
a revision by a different court of the sentence that another court gave on a
particular penal case (most of which involve the death penalty). Second,
the applicable law to these cases is the AEPDA, the Antiterrorism and
Effective Death Penalty Act of 1996, which modifies the previous
legislation on habeas corpus. In particular, Art 2254 d) of title 28 of the
United States Code under AEPDA states that habeas corpus shall not be
granted unless the previous sentence:

‘(1) resulted in a decision that was contrary to, or involved an
unreasonable application of, clearly established Federal law, as
determined by the Supreme Court of the United States;

12 See, again, United States Strategic Bombing Survey Summary Report (Pacific
War) of 1 July 1946, n 8 above.

13 See, in particular, A. Burns, ‘Counterfactual Contradictions: Interpretative Error
in the Analysis of AEDPA’ 65 Stanford Law Review, 203-239 (2013); R. Strassfeld,
1992, ‘If...Counterfactuals in the Law’, Case Western Reserve University, School of Law,
Faculty Publications, Paper 373. The discussion is though not limited to the US context:
for an example in the Dutch legal context, see N. Nivelle, ‘Counterfactual Conditionals in
Argumentative Legal Language in Dutch’ 18(3) Pragmatics, 469-490 (2008).
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or

(2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in the
State court proceeding’.

Therefore, counterfactual arguments are very much connected to the
‘(un)reasonableness’ clause included therein.4

1. Harrington, Warden v Richter (19 January 2011)

The facts of this case are the following. A shooting occurred in the
domicile of a drug dealer by the name of Johnson. According to Johnson’s
account, Richter and Branscombe (with whom Johnson had been
smoking marijuana some hours before) shot Johnson and his colleague
Klein. According to Richter’s account, he was not involved in the shooting.
However, once he was arrested, he later admitted that he had been
involved in the shooting but only to dispose of the guns that Branscombe
had used to shoot Johnson and Klein. Richter’s lawyer did not present
expert testimony on serology. Richter was found guilty in first instance and
sentenced to life without parole. On appeal, his conviction was confirmed.
Furthermore, the California Supreme Court denied his petition for review.
Richter later petitioned the California Supreme Court for a writ of habeas
corpus. He argued that his lawyers should have presented expert testimony
on serology and that this caveat affected the final outcome. His was a classical
counterfactual reasoning: had his lawyers presented serology evidence, he
would have been found innocent of the murder and the sentence
mitigated. Habeas corpus writ was initially denied, but the Court of Appeals
granted relief. Finally, the Supreme Court of the United States reversed
the Court of Appeals decision and denied the writ of habeas corpus.

The US Supreme Court used a counterfactual-like reasoning at some
points in its judgement. A first clear example of this would be the following;:

‘With respect to prejudice — says the Court — a challenger must
demonstrate “a reasonable probability that, but for counsel’s
unprofessional errors, the result of the proceeding would have been

14 There is already abundant literature on reasonableness and the law. See: P. Craig,
‘The Nature of Reasonableness Review’ 1 Current Legal Problems, 1-37 (2013); C.
Sunstein, ‘Cost-Benefit Analysis Without Analyzing Costs or Benefits: Reasonable
Accommodation, Balancing, and Stigmatic Harms’ 74 University Chicago Law Review,
1895-1909 (2007); C. Sunstein, ‘The Myth of the Balanced Court’ 18(9) The American
Prospect, 28-29 (2007). For the Italian legal context, see G. Perlingieri, Profili Applicativi
della ragionevolezza nel diritto civile (Napoli: Edizioni Scientifiche Italiane, 2015).



2016] Rationality and Counterfactual Legal Analysis 112

different. A reasonable probability is a probability sufficient to
undermine confidence in the outcome”. It is not enough “to show that
the errors had some conceivable effect on the outcome of the
proceeding”. Counsel’s errors must be “so serious as to deprive the
defendant of a fair trial, a trial whose result is reliable” °. (page 15,
syllabus)'5

In this paragraph, the Court uses the well-known, in US law, ‘but-for’
clause. In my opinion, the ‘but-for’ clause is the closest expression to a
traditional counterfactual-like kind of reasoning in law: had it not been
for this, then the outcome would have been different. In Richter, this
amounts to arguing that had the lawyer provided serology evidence, then
Richter’s line of argument would have been proven, and therefore he
would not have been found guilty of Klein’s murder. However, in this
case, what the Court is saying is that the challenger has to ‘demonstrate’
with a high degree of probability that this would have been the case; in
other words, the challenger should demonstrate that the counterfactual is
plausible. How this should be done is something that the Court does not
say. But what is clear is that we are here in the world of evidence: the
challenger would have to provide evidence that the counterfactual is true
or at least plausible.

A second example would be the following;:

‘The Court of Appeals opinion for the en banc majority rests in large
part on a hypothesis that reasonably could have been rejected. The
hypothesis is that without jeopardizing Richter’s defense, an expert
could have testified that the blood in Johnson’s doorway could not
have come from Johnson and could have come from Klein, thus
suggesting that Richter’s version of the shooting was correct and
Johnson’s a fabrication. This theory overlooks the fact that concentrating
on the blood pool carried its own serious risks. If serological analysis
or other forensic evidence demonstrated that the blood came from
Johnson alone, Richter’s story would be exposed as an invention. An
attorney need not pursue an investigation that would be fruitless,
much less one that might be harmful to the defense. (Strickland, supra,
at 691). Here Richter’s attorney had reason to question the truth of his

15 According to the Court, this probability was not demonstrated by the habeas
corpus petitioner. A similar line of argument is used here: ‘With respect to defense counsel’s
performance, the Court of Appeals held that because Richter’s attorney had not
consulted forensic blood experts or introduced expert evidence, the California Supreme
Court could not reasonably have concluded counsel provided adequate representation.
This conclusion was erroneous’ (page 16, syllabus).
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client’s account, given, for instance, Richter’s initial denial of
involvement and the subsequent production of Johnson’s missing
pistol’. (page 18, syllabus)©

In this paragraph, the counterfactual is also very clearly made by the
Court. For the Court, in effect, the argument is that had serology evidence
been given, then the outcome could have been different. However — and
this is the point for the Court here — what this argument fails to see is that
pursuing this strategy also had its own risks: basically, to reach the contrary
outcome to the one Richter was arguing (that the blood came from
Johnson alone and not from both Johnson and Klein). If this had been
the case, then Richter’s argument would have been destroyed. This is an
interesting case of a counterfactual, since what the Court is doing here is
to destroy the first counterfactual (had serology been done, then the
outcome would have been different) with a second one (but what if serology
had been done, with the outcome being the same). The second counterfactual
helps the Court to identify the risks implicit in the strategy of using serology
evidence. In principle, this counterfactual is a real thought experiment,
which is not linked with giving further evidence or not. However, the
Court does not say anything about the question of how real that risk — the
risk that the serology evidence would have destroyed Richter’s main line
of argument — was, which clearly remits us to an evidence-giving (at least
in probabilistic terms, as in the first paragraph) problem.

Finally, the partially dissenting opinion of Justice Ginsburg is
interesting also as regards the use of counterfactuals. In Ginsburg’s opinion:

‘In failing even to consult blood experts in preparation for the murder
trial, Richter’s counsel, I agree with the Court of Appeals, “was not
functioning as the ‘counsel’ guaranteed the defendant by the Sixth
Amendment.” Strickland v. Washington, 466 U. S. 668, 687 (1984).
The strong force of the prosecution’s case, however, was not significantly
reduced by the affidavits offered in support of Richter’s habeas

16 Tn the same vein: ‘Under §2254(d), a habeas court must determine what arguments
or theories supported or, as here, could have supported, the state court’s decision; and
then it must ask whether it is possible fair minded jurists could disagree that those
arguments or theories are inconsistent with the holding in a prior decision of this Court.
The opinion of the Court of Appeals all but ignored “the only question that matters
under §2254(d)(1)”. Lockyer v. Andrade, 538 U.S. 63, 71 (2003)’ (page 12, syllabus). And
again: ‘The Court of Appeals appears to have treated the unreasonableness question as a
test of its confidence in the result it would reach under de novo review: Because the
Court of Appeals had little doubt that Richter’s Strickland claim had merit, the Court of
Appeals concluded the state court must have been unreasonable in rejecting it’ (page 12,
syllabus).
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petition. I would therefore not rank counsel’s lapse “so serious as to
deprive [Richter] of a fair trial, a trial whose result is reliable.” For
that reason, I concur in the Court’s judgment’.

This counterfactual is interesting since what Ginsburg is saying is that
if serology tests had been done, then the outcome would have been more
or less the same. Thus she agrees with the Court of Appeals that serology
is a test that, in this case, should have been done — which proves a bad
counselling praxis — but that even if it had been done, the outcome would
not have been so decisive as to challenge the conclusion, which is that
Richter was guilty of murder. Again this remits us to an evidence-finding
problem.

2. Cullen, Acting Warden v Pinholster (4 April 2011)

The facts of this case are the following. Scott Lynn Pinholster, together
with two other accomplices, broke into a house with the purpose of
committing burglary and brutally killed two men who interrupted the
robbery. A jury found Pinholster guilty and sentenced him to death. The
California Supreme Court (twice) denied habeas corpus to Pinholster, but
the federal District Court reversed and granted relief. The Court of
Appeals of the Ninth Circuit affirmed. Pinholster argued that his lawyers
had failed to ‘adequately investigate and present mitigating evidence,
including evidence on mental disorders’. For example, a psychiatrist
diagnosed Pinholster with bipolar mood and seizure disorders. Had this
been done, the outcome would have been different, he argued. However,
the Supreme Court reversed. Justice Sotomayor gave a long dissenting
opinion in this case.

The first example of the use by the Court of a counterfactual is the
following:

‘The Court also required that defendants prove prejudice. “The
defendant must show that there is a reasonable probability that, but
for counsel’s unprofessional errors, the result of the proceeding
would have been different.” “A reasonable probability is a probability
sufficient to undermine confidence in the outcome.” Ibid. That requires
a “substantial,” not just “conceivable,” likelihood of a different result.
Richter, 562 (...). (page 17, syllabus)

Again, the Court uses here the ‘but-for’ clause, much in the same vein
as it did in Richter. As was said before, the ‘but-for’ clause is the closest
we have to classical counterfactual reasoning.

A second example is this one:
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‘There is no reasonable probability that the additional evidence
Pinholster presented in his state habeas proceedings would have
changed the jury’s verdict’. (page 29, syllabus)

Here the Court is saying that the additional evidence that Pinholster
gave in the case (testimonies of his psychologically undermined condition,
due to a de-structured infancy in which he was brutalised by his father,
and similar episodes) does not amount to affecting the outcome with a
‘high probability’. Again, the Court fails to define what a high probability
would be (reasonableness test), but this clearly remains within the realm
of evidence-finding and -giving.

The third example is given by Justice Sotomayor’s dissenting opinion.
Her lengthy opinion is full of counterfactual reasoning, but the major
point that she makes is well summarised by the following:

‘In sum, the evidence confirmed what was already apparent from the
state-court record: Pinholster’s counsel failed to conduct an adequate
mitigation investigation, and there was a reasonable probability that
at least one juror confronted with the “voluminous” mitigating evidence
counsel should have discovered would have voted to spare Pinholster’s
life. Ibid. Accordingly, whether on the basis of the state- or federal-
court record, the courts below correctly concluded that Pinholster
had shown that the California Supreme Court’s decision reflected an
unreasonable application of Strickland’. (page 42, syllabus)

The interesting aspect of Sotomayor’s counterfactual reasoning is that
through this approach, she gets to exactly the opposite conclusion than
the majority of the Supreme Court. In her opinion, the evidence that
Pinholster gave at a later stage of the process did constitute mitigating
evidence. If this evidence had been given at the beginning of the process
by his counsel, there would have been, according to Sotomayor, a
‘reasonable’ probability that at least one juror would have voted against
applying capital punishment on Pinholster. Again, we do not know the
factual basis of this argument, but it seems of a rather empirical kind: it
would seem as if Sotomayor had, for example, statistical evidence that
when certain evidence (evidence on mental disorders) is given, then jury
unanimity in applying capital punishment in a murder case would fall
apart. We still remain in the realm of evidence-giving and -finding here.

3. Greene, Aka Trice v Fisher, Superintendent, State
Correctional Institution at Smithfield, et al (8 November
2011)
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The facts of this case are the following. Eric Greene, together with four
accomplices, robbed a grocery store in North Philadelphia (Pennsylvania).
During the robbery, one of the men shot and killed the grocery store’s
owner. A jury convicted Greene of murder. He appealed to the Pennsylvania
Supreme Court, which dismissed the application. Green then filed a writ
for habeas corpus at the District Court for the Eastern District of
Pennsylvania,